6-1-09 Monday
Vol. 74 No. 103 June 1, 2009

Pages 26077-26280

0

ISUET

Mederal Re 0



II Federal Register/Vol. 74, No. 103 /Monday, June 1, 2009

The FEDERAL REGISTER (ISSN 0097-6326) is published daily,
Monday through Friday, except official holidays, by the Office

of the Federal Register, National Archives and Records
Administration, Washington, DC 20408, under the Federal Register
Act (44 U.S.C. Ch. 15) and the regulations of the Administrative
Committee of the Federal Register (1 CFR Ch. I). The
Superintendent of Documents, U.S. Government Printing Office,
Washington, DC 20402 is the exclusive distributor of the official
edition. Periodicals postage is paid at Washington, DC.

The FEDERAL REGISTER provides a uniform system for making
available to the public regulations and legal notices issued by
Federal agencies. These include Presidential proclamations and
Executive Orders, Federal agency documents having %eneral
applicability and legal effect, documents required to be published
by act of Congress, and other Federal agency documents of public
interest.

Documents are on file for public inspection in the Office of the
Federal Register the day before they are published, unless the
issuing agency requests earlier filing. For a list of documents
currently on file for public inspection, see www.federalregister.gov.

The seal of the National Archives and Records Administration
authenticates the Federal Register as the official serial publication
established under the Federa? Register Act. Under 44 U.S.C. 1507,
the contents of the Federal Register shall be judicially noticed.

The Federal Register is published in paper and on 24x microfiche.
It is also available online at no charge as one of the databases
on GPO Access, a service of the U.S. Government Printing Office.

The online edition of the Federal Register www.gpoaccess.gov/
nara, available through GPO Access, 1s issued under the authority
of the Administrative Committee of the Federal Register as the
official legal equivalent of the paper and microfiche editions (44
U.S.C. 4101 and 1 CFR 5.10). It is updated by 6 a.m. each day

the Federal Register is published and includes both text and
graphics from Volume 59, Number 1 (January 2, 1994) forward.

For more information about GPO Access, contact the GPO Access
User Support Team, call toll free 1-888-293-6498; DC area 202-
512-1530; fax at 202-512-1262; or via e-mail at gpoaccess@gpo.gov.
The Support Team is available between 7:00 a.m. and 9:00 p.m.
Eastern Time, Monday-Friday, except official holidays.

The annual subscription price for the Federal Register paper
edition is $749 plus postage, or $808, plus postage, for a combined
Federal Register, Federal Register Index and List of CFR Sections
Affected (LSA) subscription; the microfiche edition of the Federal
Register including the Federal Register Index and LSA is $165,
plus postage. Six month subscriptions are available for one-half
the annual rate. The prevailing postal rates will be applied to
orders according to the delivery method requested. The price of

a single copy of the daily Federal Register, including postage,

is based on the number of pages: $11 for an issue containing

less than 200 pages; $22 for an issue containing 200 to 400 pages;
and $33 for an issue containing more than 400 pages. Single issues
of the microfiche edition may %e purchased for $3 per copy,
including postage. Remit check or money order, made payable

to the Superintendent of Documents, or charge to your GPO
Deposit Account, VISA, MasterCard, American Express, or
Discover. Mail to: U.S. Government Printing Office—New Orders,
P.O. Box 979050, St. Louis, MO 63197-9000; or call toll free 1-
866-512-1800, DC area 202-512-1800; or go to the U.S. Government
Online Bookstore site, see bookstore.gpo.gov.

There are no restrictions on the republication of material appearing
in the Federal Register.

How To Cite This Publication: Use the volume number and the
page number. Example: 74 FR 12345.

Postmaster: Send address changes to the Superintendent of
Documents, Federal Register, U.S. Government Printing Office,
Washington, DC 20402, along with the entire mailing label from
the last issue received.

Printed on recycled paper.

SUBSCRIPTIONS AND COPIES

PUBLIC
Subscriptions:
Paper or fiche 202-512-1800
Assistance with public subscriptions 202-512-1806

202-512-1530; 1-888-293-6498

General online information

Single copies/back copies:
Paper or fiche

Assistance with public single copies

202-512-1800
1-866-512-1800
(Toll-Free)
FEDERAL AGENCIES
Subscriptions:
Paper or fiche
Assistance with Federal agency subscriptions

202-741-6005
202-741-6005

FEDERAL REGISTER WORKSHOP
THE FEDERAL REGISTER: WHAT IT IS AND HOW TO USE IT

FOR: Any person who uses the Federal Register and Code of
Federal Regulations.

‘WHO: Sponsored by the Office of the Federal Register.

WHAT: Free public briefings (approximately 3 hours) to present:

1. The regulatory process, with a focus on the Federal
Register system and the public’s role in the develop-
ment of regulations.

2. The relationship between the Federal Register and
Code of Federal Regulations.

3. The important elements of typical Federal Register doc-
uments.

4. An introduction to the finding aids of the FR/CFR sys-
tem.

WHY: To provide the public with access to information nec-
essary to research Federal agency regulations which di-
rectly affect them. There will be no discussion of spe-
cific agency regulations.

‘WHEN: Tuesday, June 9, 2009
9:00 a.m.-12:30 p.m.
WHERE: Office of the Federal Register

Conference Room, Suite 700
800 North Capitol Street, NW.
‘Washington, DC 20002

RESERVATIONS: (202) 741-6008




11

Contents

Federal Register
Vol. 74, No. 103

Monday, June 1, 2009

Agricultural Research Service

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 26186—-26187

Agriculture Department

See Agricultural Research Service

See Food Safety and Inspection Service

See Forest Service

See Grain Inspection, Packers and Stockyards
Administration

Arctic Research Commission
NOTICES
Meetings, 26200

Centers for Disease Control and Prevention

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 26246-26248

Children and Families Administration
NOTICES
Privacy Act; Computer Matching Program, 26251-26252

Coast Guard
RULES
Drawbridge Operation Regulations:
Sacramento River, Knights Landing, CA, 26087
Safety Zones:
June and July Northwest Harbor Safety Zone; Northwest
Harbor, San Clemente Island, CA, 26087—-26089
Paradise Point Fourth of July Fireworks; Mission Bay,
San Diego, CA, 26089-26091
PROPOSED RULES

Safety Zones:
Annual Events requiring safety zones in the Captain of
the Port Duluth Zone, 26138-26141

Commerce Department

See International Trade Administration

See National Institute of Standards and Technology
See National Oceanic and Atmospheric Administration
NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 26200-26201

Defense Department
NOTICES
Federal Acquisition Regulation (FAR):
Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 26234-26235

Department of Transportation
See Pipeline and Hazardous Materials Safety
Administration

Environmental Protection Agency

RULES

Approval and Promulgation of Air Quality Implementation
Plans:

South Carolina; Approval of Section 110(a)(1)
Maintenance Plan for the 1997 8-Hour Ozone
Standard for Cherokee County, 26099-26103

Approval and Promulgation of Implementation Plans:
Florida; Removal of Gasoline Vapor Recovery from the
Southeast Florida Area, 26103-26107
Implementation of the New Source Review Program for
Particulate Matter Less Than 2.5 Micrometers, 26098—
26099
PROPOSED RULES
Approval and Promulgation of Air Quality Implementation
Plans:

South Carolina; Approval of Section 110(a)(1)
Maintenance Plan for the 1997 8-Hour Ozone
Standard for Cherokee County, 26141-26142

National Emission Standards for Hazardous Air Pollutants:

Area Source Standards for Paints and Allied Products

Manufacturing, 26142—-26159

Executive Office of the President
See Presidential Documents

Federal Communications Commission

NOTICES

Impact of Arbitron Audience Ratings Measurements on
Radio Broadcasters, 26235-26241

Meetings; Sunshine Act, 26241

Federal Deposit Insurance Corporation
NOTICES
Meetings; Sunshine Act, 26241

Federal Highway Administration

NOTICES

Buy America Waiver Notification, 26270

Environmental Impact Statements; Availability, etc.:
Polk County, IA, 26271-26272

Federal Reserve System
RULES
Capital Adequacy Guidelines:

Small Bank Holding Company Policy Statement:
Treatment of Subordinated Securities Issued to the
United States Treasury, etc., 26077—-26081

Treatment of Perpetual Preferred Stock Issued to the
United States Treasury under the Emergency
Economic Stabilization Act (2008), 26081-26084

Federal Trade Commission

PROPOSED RULES

Mortgage Acts and Practices, 26118-26130
Mortgage Assistance Relief Services, 26130-26138

Federal Transit Administration

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 26269-26270



v Federal Register/Vol. 74, No. 103/ Monday, June 1, 2009/ Contents

Fiscal Service

RULES

Sale and Issue of Marketable Book-Entry Treasury Bills,
Notes, and Bonds, 26084—26087

Food and Drug Administration
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 26244-26246
Guidance for Industry on Providing Regulatory Submissions
in Electronic Format:
Drug Establishment Registration and Drug Listing, 26248—
26249
Meetings:
Advisory Committee for Pharmaceutical Science and
Clinical Pharmacology, 26249-26250
Dermatologic and Ophthalmic Drugs Advisory
Committee, 26250-26251
Small Entity Compliance Guide:
Bottled Water; Residual Disinfectants and Disinfection
Byproducts, 26252

Food Safety and Inspection Service
NOTICES
International Standard-Setting Activities, 26188—-26198

Forest Service
RULES
Sale and Disposal of National Forest System Timber:
Special Forest Products and Forest Botanical Products,
26091-26092

General Services Administration
RULES
General Services Administration Acquisition Regulation:
GSAR Case 2008G514; Rewrite of Part 546, Quality
Assurance , 26107-26110
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 2624126242
Federal Acquisition Regulation (FAR):
Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 26234-26235

Grain Inspection, Packers and Stockyards Administration
NOTICES
Designation:
Topeka, KS; Cedar Rapids, IA; Minot, ND; and
Cincinnati, OH, 26188
Opportunity for Designation:
California; Frankfort, IN; Indianapolis, IN; and Virginia
Areas; Request for Comments on the Official
Agencies Serving These Areas, 26199-26200

Health and Human Services Department
See Centers for Disease Control and Prevention
See Children and Families Administration
See Food and Drug Administration
See National Institutes of Health
NOTICES
National Toxicology Program (NTP):
NTP Interagency Center for the Evaluation of Alternative
Toxicological Methods, 26242-26243

Homeland Security Department
See Coast Guard
NOTICES
Meetings:
National Infrastructure Advisory Council, 26252-26253

Housing and Urban Development Department
NOTICES
Funding Availability:
Indian Community Development Block Grant Program,
26253-26254
Native American Housing Block Grant Program, 26254

Indian Affairs Bureau
NOTICES
Plan for the Use and Distribution of Judgment Funds
Awarded:
Pueblo of San Ildefonso (Docket 660—87L), 26254
Privacy Act; Systems of Records, 26254—-26257

Interior Department
See Indian Affairs Bureau

Internal Revenue Service

NOTICES

Community Volunteer Income Tax Assistance Matching
Grant Program; Availability of Application Packages,
26272

Meetings:

Advisory Committee on Tax Exempt and Government
Entities, 26272-26273

Tax Counseling for the Elderly Program; Availability of

Application Packages, 26273

International Trade Administration
NOTICES
Antidumping or Countervailing Duty Order, Finding, or
Suspended Investigation:
Advance Notification of Sunset Reviews, 26204
Opportunity to Request Administrative Review, 26202—
26204
Antidumping:
Frontseating Service Valves from the People’s Republic of
China; Correction, 26204-26206

International Trade Commission
NOTICES
Investigations:

Saccharin from China, 26257

Justice Department
See National Institute of Corrections
NOTICES
Consent Decree:
United States v. Zelmer, Inc., and Spencer Heights,
L.L.C.,, 26257
Meetings:
Section 904 Violence Against Women in Indian Country
Task Force, 26257—26258

Maritime Administration
NOTICES
Administrative Waiver of the Coastwise Trade Laws:
CHRISTIANS JOY 1V, 26265-26266
FARALLON, 26267
FREDRIKSTAD, 26268
ISLAND LADY, 26266
S/V CLOUDIA, 26266—26267
SUNDANCER, 26267-26268
Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 26268-26269
Ship Disposal:
SS Pioneer Commander, 26272



Federal Register/Vol. 74, No. 103/ Monday, June 1, 2009/ Contents

National Aeronautics and Space Administration
NOTICES
Federal Acquisition Regulation (FAR):
Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 26234-26235
Meetings:
Review of U.S. Human Space Flight Plans Committee,
26261

National Institute of Corrections
NOTICES
Solicitation for Cooperative Agreement:
National Sheriffs’ Institute; Training Program Review,
Delivery, Revision, and Evaluation, 26258—-26261

National Institute of Standards and Technology

NOTICES

Recovery Act Measurement Science and Engineering
Research Fellowship Program, 26206—26209

Recovery Act Measurement Science and Engineering
Research Grants Program, 26209-26213

Recovery Act National Institute of Standards and
Technology Construction Grant Program, 26213-26217

National Institutes of Health

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 26243-26244

National Oceanic and Atmospheric Administration
RULES
Atlantic Highly Migratory Species:

2009 Atlantic Bluefin Tuna Quota Specifications and

Effort Controls, 26110-26117
PROPOSED RULES
Atlantic Highly Migratory Species:

Atlantic Bluefin Tuna and Swordfish Management
Measures and HMS Permit Requirements, 26174—
26183

Fisheries of the Caribbean, Gulf of Mexico and, South
Atlantic:

Shrimp Fishery off the Southern Atlantic States, 26170—

26171
Fisheries of the Caribbean, Gulf of Mexico, and South
Atlantic:
Reef Fish Fishery of the Gulf of Mexico; Bottom Longline
Petition, 26171-26174
Fisheries of the Exclusive Economic Zone Off Alaska:
Loan Program for Crab Quota Share, 26183-26185
International Fisheries:

Western and Central Pacific Fisheries for Highly
Migratory Species; Fishing Restrictions and Observer
Requirements in Purse Seine Fisheries, etc., 26160—
26170

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 26202

Small Takes of Marine Mammals Incidental to Specified
Activities:

Open-water Marine Survey Program in the Chukchi Sea,
AK (2009 - 2010), 26217-26234

Nuclear Regulatory Commission
NOTICES
Facility Operating Licenses:

Florida Power and Light, 26261-26263

Pipeline and Hazardous Materials Safety Administration

NOTICES

Delays in Processing of Special Permits Applications,
26270-26271

Presidential Documents
ADMINISTRATIVE ORDERS
Government Agencies and Employees:
Classified and Controlled Unclassified Information;
Procedural Review (Memorandum of May 27, 2009),
26275-26280

Public Debt Bureau
See Fiscal Service

State Department

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 26263-26265

Determination Related to Serbia Under the Department of
State, Foreign Operations, and Related Programs
Appropriations Act (2009), 26265

Transportation Department

See Federal Highway Administration

See Federal Transit Administration

See Maritime Administration

See Pipeline and Hazardous Materials Safety
Administration

Treasury Department
See Fiscal Service
See Internal Revenue Service

Veterans Affairs Department

RULES

Headstone and Marker Application Process, 26092—26098

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 26273-26274

Separate Parts In This Issue

Part Il
Presidential Documents, 26275-26280

Reader Aids

Consult the Reader Aids section at the end of this page for
phone numbers, online resources, finding aids, reminders,
and notice of recently enacted public laws.

To subscribe to the Federal Register Table of Contents
LISTSERYV electronic mailing list, go to http://
listserv.access.gpo.gov and select Online mailing list
archives, FEDREGTOC-L, Join or leave the list (or change
settings); then follow the instructions.



VI Federal Register/Vol. 74, No. 103/ Monday, June 1, 2009/ Contents

CFR PARTS AFFECTED IN THIS ISSUE

A cumulative list of the parts affected this month can be found in the
Reader Aids section at the end of this issue.

3 CFR

Adminstratvie Orders:

Memorandums:

Memo. of May 27,

2009 ... 26277

12 CFR

225 (2 documents) ......... 26077,
26081

16 CFR

Proposed Rules:

321 (2 documents) ......... 26118,
26130

322 (2 documents) ......... 26118,
26130

)

26099, 26103

Proposed Rules:




26077

Rules and Regulations

Federal Register
Vol. 74, No. 103

Monday, June 1, 2009

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
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50 titles pursuant to 44 U.S.C. 1510.
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FEDERAL RESERVE SYSTEM

12 CFR Part 225
[Regulation Y; Docket No. R-1356]

Capital Adequacy Guidelines; Small
Bank Holding Company Policy
Statement: Treatment of Subordinated
Securities Issued to the United States
Treasury Under the Emergency
Economic Stabilization Act of 2008

AGENCY: Board of Governors of the
Federal Reserve System (Board).
ACTION: Interim final rule with request
for public comment.

SUMMARY: The Board has adopted, and
is seeking public comment on an
interim final rule (interim final rule or
rule) to support in a timely manner, the
full implementation and acceptance of
the capital purchase program of the U.S.
Department of Treasury (Treasury) and
promote the stability of banking
organizations and the financial system.
This rule permits bank holding
companies that have made a valid
election to be taxed under Subchapter S
of Chapter 1 of the U.S. Internal
Revenue Code (S—Corp BHCs) and bank
holding companies organized in mutual
form (Mutual BHCs) to include the full
amount of any new subordinated debt
securities issued to the Treasury under
the capital purchase program
announced by the Secretary of the
Treasury on October 14, 2008
(Subordinated Securities) in tier 1
capital for purposes of the Board’s risk-
based and leverage capital guidelines for
bank holding companies, provided that
the Subordinated Securities will count
toward the limit on the amount of other
restricted core capital elements
includable in tier 1 capital; and allows
bank holding companies that are subject
to the Board’s Small Bank Holding
Company Policy Statement and that are
S—Corps or Mutual BHCs to exclude the
Subordinated Securities from treatment

as debt for purposes of the debt-to-
equity standard under the Small Bank
Holding Company Policy Statement.

DATES: The interim final rule will
become effective on June 1, 2009.
Comments must be received by July 1,
2009.

ADDRESSES: You may submit comments,
identified by Docket No. R-1356, by any
of the following methods:

e Agency Web Site: hitp://
www.federalreserve.gov. Follow the
instructions for submitting comments at
http://www.federalreserve.gov/
generalinfo/foia/ProposedRegs.cfm.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e E-mail:
regs.comments@federalreserve.gov.
Include docket number in the subject
line of the message.

e FAX:(202) 452—-3819 or (202) 452—
3102.

e Mail: Jennifer J. Johnson, Secretary,
Board of Governors of the Federal
Reserve System, 20th Street and
Constitution Avenue, NW., Washington,
DC 20551.

All public comments are available from
the Board’s Web site at http://
www.federalreserve.gov/generalinfo/
foia/ProposedRegs.cfm as submitted,
unless modified for technical reasons.
Accordingly, your comments will not be
edited to remove any identifying or
contact information. Public comments
may also be viewed electronically or in
paper form in Room MP-500 of the
Board’s Martin Building (20th and C
Street, NW.) between 9 a.m. and 5 p.m.
on weekdays.

FOR FURTHER INFORMATION CONTACT:
Norah M. Barger, Deputy Director, (202)
452-2402, John F. Connolly, Manager,
(202) 452-3621, or Michael J. Sexton,
Manager, (202) 452—3009, Division of
Banking Supervision and Regulation; or
Kieran J. Fallon, Assistant General
Counsel, (202) 452-5270, April C.
Snyder, Counsel, (202) 452—-3099, or
Benjamin W. McDonough, Senior
Attorney, (202) 452—2036, Legal
Division; Board of Governors of the
Federal Reserve System, 20th Street and
Constitution Ave., NW., Washington,
DC 20551. For the hearing impaired
only, Telecommunication Device for the
Deaf (TDD), (202) 263—4869.

SUPPLEMENTARY INFORMATION:

Capital Guidelines

On October 3, 2008, President Bush
signed into law the Emergency
Economic Stabilization Act of 2008
(EESA), Division A of Public Law No.
110-343, 122 Stat. 3765 (2008).
Pursuant to the authorities granted by
the EESA, and in order to restore
liquidity and stability to the financial
system, on October 14, 2008, the
Secretary of the Treasury announced a
program within the Troubled Asset
Relief Program (TARP) established by
section 101 of the EESA to provide
capital to eligible banks, bank holding
companies and savings associations
(collectively, banking organizations), as
well as certain other financial
institutions (the Capital Purchase
Program or CPP).

As of April 20, 2009, Treasury had
invested approximately $198 billion
under the CPP in newly issued senior
perpetual preferred stock of banking
organizations (Senior Perpetual
Preferred Stock) that are not S—Corps or
organized in mutual form. In order to
support the CPP and promote the
stability of banking organizations and
the financial system through Treasury’s
investments in Senior Perpetual
Preferred Stock, the Board published an
interim final rule on October 22, 2008
(October interim final rule) permitting
bank holding companies that issued
Senior Perpetual Preferred Stock to the
Treasury under the CPP to include all of
the Senior Perpetual Preferred Stock in
their tier 1 capital without limit. The
Board today published a final rule on
the capital treatment of the Senior
Perpetual Preferred Stock substantially
identical to the October interim final
rule.?

Since the time that Treasury
announced the terms of the Senior
Perpetual Preferred Stock, Treasury has
worked towards developing terms under
which banking organizations organized
as S—Corps or in mutual form could
participate in the Capital Purchase
Program. This is consistent with the
goal of the CPP, which is to promote
financial stability by offering capital
support to all viable banking
organizations regardless of their form of
organization.

S—Corp BHCs generally may not
participate in the CPP through the
issuance of Senior Perpetual Preferred

1Published elsewhere in today’s issue.
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Stock because, under the Internal
Revenue Code, S—Corps may not issue
more than one class of equity security.
Bank holding companies organized in
mutual form also cannot issue Senior
Perpetual Preferred Stock because of
their mutual ownership structure.

On January 14, 2009, Treasury
announced the terms under which it
will purchase newly-issued
subordinated debt securities from S—
Corps under the Capital Purchase
Program. These terms are designed to
facilitate S—Corp participation in the
CPP in a manner that is as economically
comparable as possible, consistent with
the legal structure of S—Corp BHCs, the
Board’s capital adequacy guidelines,
and the Internal Revenue Code, to
institutions that have issued Senior
Perpetual Preferred Stock. In particular,
Treasury will purchase from S—Corps
that are eligible to participate in the CPP
subordinated debt securities that rank
senior to common stock but that are
subordinated to the claims of depositors
and other creditors (Subordinated
Securities), unless such other claims are
explicitly made pari passu or
subordinated to the Subordinated
Securities.?

As with other CPP participants, the
aggregate amount of Subordinated
Securities that may be issued by an S—
Corp to Treasury must be (i) not less
than one percent of the S—Corp’s risk-
weighted assets, and (ii) not more than
the lesser of (A) $25 billion and (B)
three percent of its risk-weighted
assets.? In connection with its purchase
of the Subordinated Securities, the
Treasury also will receive warrants to
purchase, upon net settlement, a
number of additional Subordinated
Securities in an amount equal to 5
percent of the amount of Subordinated
Securities purchased on the date of
investment.

Similar to the Senior Perpetual
Preferred Stock, Subordinated Securities
issued pursuant to the CPP must
include certain features designed to
make them attractive to a wide array of
generally sound S—Corp banking

20n April 7, 2009, the Treasury announced a
term sheet for top-tier Mutual BHCs under which
these banking organizations issue subordinated debt
to Treasury under the CPP on substantially the
same terms as S—Corp BHCs. This interim final rule
also accords the same capital treatment to
Subordinated Securities issued by Mutual BHCs as
those issued by S—Corp BHCs, and accordingly, any
reference to a S-Corp BHC in the notice shall also
be deemed to include a Mutual BHC unless the
context otherwise requires.

3 Treasury has announced that it is considering
re-opening the Capital Purchase Program for
institutions with total assets under $500 million
and raising—from 3 percent to 5 percent of risk-
weighted assets—the amount of capital instruments
for which qualifying institutions can apply.

organizations and to encourage such
companies to replace such securities
with private capital once the financial
markets return to more normal
conditions. In particular, the
Subordinated Securities will bear an
initial interest rate of 7.7 percent per
annum, which will increase to 13.8
percent per annum five years after
issuance.* An S—Corp issuer may
redeem the Subordinated Securities at
100 percent of their issuance price, plus
accrued and unpaid interest. In all
cases, Treasury must consult with the
appropriate Federal banking agency
before a banking organization may
redeem the Subordinated Securities.5 In
addition, following the redemption of
all outstanding Subordinated Securities,
an S—Corp issuer shall have the right to
repurchase any warrants for additional
Subordinated Securities held by
Treasury.

Under the Board’s current risk-based
and leverage capital adequacy
guidelines for bank holding companies
(Capital Guidelines),® the Subordinated
Securities would be ineligible for tier 1
capital treatment because they are
subordinated debt, but would be eligible
for inclusion in tier 2 capital.”? However,
the Subordinated Securities were
purposefully structured to have features
that are very close to those of the
subordinated notes underlying trust
preferred securities that qualify for tier
1 capital as a restricted core capital
element for bank holding companies
(qualifying trust preferred securities).
Like such junior subordinated notes, the
Subordinated Securities would be
deeply subordinated and junior to the
claims of depositors and other creditors
of the issuing bank holding company.
Furthermore, as required of the junior
subordinated notes underlying
qualifying trust preferred securities,
interest payable on the Subordinated
Securities may be deferred by the
issuing S—Corp BHC for up to 20
quarters without creating an event of
default. Principal and accrued interest
on such securities would only become
due and payable if interest is deferred
more than 20 quarters or if the issuing
S—Corp BHC enters bankruptcy, is
liquidated, or if one or more of its major

4The interest payments on the Subordinated
Securities will be tax deductible for shareholders of
the issuing S—Corp and therefore this interest rate
is economically comparable (assuming a 35 percent
marginal tax rate) to the dividend payments on the
Senior Preferred Stock, which are not tax
deductible.

5 See section 7001 of the American Recovery and
Reinvestment Act of 2009, Public Law No. 111-5,
123 Stat. 115.

612 CFR part 225, Appendices A and D.

7 See 12 CFR part 225, Appendix A, sections
I.A.2. and ILA.2.d.

bank subsidiaries is put into
receivership. Additionally, under the
terms of the Capital Purchase Program,
the Subordinated Securities have a
maturity of 30 years, which is the same
minimum term required for such junior
subordinated notes.?

In addition, like the Senior Perpetual
Preferred Stock, the Subordinated
Securities will be issued to Treasury as
part of a nationwide program,
established by Treasury under the
EESA, to provide capital to eligible
banking organizations that are in
generally sound financial condition in
order to increase the capital available to
banking organizations and thereby
promote stability in the financial
markets and the banking industry as a
whole.? Treasury will purchase these
Subordinated Securities under special
powers granted by Congress to the
Secretary of the Treasury in the EESA to
achieve these important public policy
objectives. In addition, the terms of the
Subordinated Securities issued under
the CPP provide that redemption is
subject to the approval of the Federal
Reserve.10 In light of this provision, the
Board recently specified in Federal
Reserve SR letter 09—4 11 that any bank
holding company that intends to redeem
Subordinated Securities issued to
Treasury under the CPP should first
consult with Federal Reserve
supervisory staff. After reviewing a
request by a bank holding company to
redeem Subordinated Securities, the
Board may take such actions as are
necessary or appropriate to restrict the
bank holding company from redeeming
such securities if the redemption would
be inconsistent with the safety and
soundness of the bank holding
company.2 Each of these factors, and
the features of the Subordinated
Securities that are comparable to those
of qualifying trust preferred securities,
is important to the determinations made
by the Board with respect to the
appropriate regulatory capital treatment
of the Subordinated Securities.

For these reasons and in order to
support the participation of S—Corp

812 CFR part 225, Appendix A, section
ILA1.civ.

9 This interim final rule addresses only the
regulatory capital treatment of Subordinated
Securities. Details about the CPP, including
eligibility requirements and the general terms and
conditions of the Subordinated Securities and
warrants associated with such securities, are
available at http://www.financialstability.gov.

10 See 12 CFR part 225, Appendix A, section
ILA1.c.ii.(2).

11 SR 09-4, “Applying Supervisory Guidance and
Regulations on the Payment of Dividends, Stock
Redemptions, and Stock Repurchases at Bank
Holding Companies,” March 27, 2009.

12 See 12 CFR part 225, Appendix A, sections
11.(iii) and II.A.1.c.ii.(2).
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BHCs in the Capital Purchase Program,
promote the stability of banking
organizations and the financial system,
and help banking organizations meet the
credit needs of creditworthy customers,
the Board has adopted this interim final
rule to permit S—Corp BHGCs that issue
new Subordinated Securities to the
Treasury under the TARP to include the
full amount of such securities in tier 1
capital for purposes of the Board’s
Capital Guidelines.13

The Board is allowing the full amount
of the Subordinated Securities to count
in tier 1 capital to provide similar
regulatory capital treatment to the
instruments issued by S—Corp BHCs and
other bank holding companies under the
Capital Purchase Program and in light of
the special and unique public policy
objectives of the CPP. However, the
interim final rule requires an S—Corp
BHC to take into account the amount of
Subordinated Securities in determining
the amount of other restricted core
capital elements the company may
include in its tier 1 capital.# Thus, for
example, if the amount of Subordinated
Securities issued by an S—-Corp BHC
equals or exceeds 25 percent of the
company’s tier 1 capital elements, the
company may not include any other
currently outstanding or future
restricted core capital elements in tier 1
capital, and any such restricted core
capital elements in the company’s tier 1
capital elements could only be included
in tier 2 capital. This approach is
designed to give the Subordinated
Securities tier 1 treatment that is
equivalent to that provided Senior
Perpetual Preferred Stock, while
preventing a S—Corp BHC'’s tier 1 capital
from becoming dominated by
instruments that are, or have features
similar to, restricted core capital
elements. The following examples
provide an explanation of how this
computation will operate; each example
assumes that the bank holding
company’s limit on inclusion of
restricted core capital elements in tier 1
capital is $25 million.

e Example 1. The bank holding
company has no existing restricted core
capital elements and issues $30 million
of Subordinated Securities to the
Treasury. The bank holding company
may include the full $30 million in tier
1 capital, but may not include any
additional restricted core capital
elements that it issues in tier 1 capital
unless its limit expands.

e Example 2. The bank holding
company has $10 million of previously
issued trust preferred securities

13 See 12 CFR part 225, Appendices A and D.
1412 CFR part 225, Appendix A, section ILA.1.b.

included in tier 1 capital and issues $30
million of Subordinated Securities. The
$30 million of Subordinated Securities
is includable in tier 1 capital, and the
$10 million of trust preferred securities
is includable in tier 2 capital. The bank
holding company may not include the
trust preferred securities in tier 1
capital, because the $30 million of
Subordinated Securities exceeds the
bank holding company’s $25 million
limit on inclusion of restricted core
capital elements in tier 1 capital.

e Example 3. The bank holding
company has no restricted core capital
elements and issues $20 million of
Subordinated Securities to Treasury.
The $20 million of Subordinated
Securities is includable in tier 1 capital,
and the bank holding company may
issue an additional $5 million of other
restricted core capital elements (e.g.,
trust preferred securities or cumulative
perpetual preferred securities) and
include them in its tier 1 capital.

The Board expects S—Corp BHCs that
issue Subordinated Securities, like all
other bank holding companies, to hold
capital commensurate with the level
and nature of the risks to which they are
exposed. In addition, the Board expects
banking organizations that issue
Subordinated Securities to
appropriately incorporate the
obligations of the Subordinated
Securities into the organization’s
liquidity and capital funding plans.

The Board notes that, as a matter of
prudential policy and practice, it
generally has not allowed subordinated
debt to be included in tier 1 capital.
Furthermore, the Board has restricted
the amount of qualifying trust preferred
securities that may be included in core
capital, along with other restricted core
capital elements, to an aggregate total
that may not exceed 25 percent of the
sum of all core capital elements,
including restricted core capital
elements (which will be computed net
of goodwill less any associated deferred
tax liability as of March 31, 2011).25 The
Board has long expressed concern about
banking organizations including debt
instruments of any kind in tier 1 capital
given the contractual obligations they
place on the issuing banking
organization and consequent limited
ability to absorb losses. The Board also
expressed concerns with the inclusion
in tier 1 capital of instruments that
provide for a step-up in dividend or
coupon rates.6 In light of these

15 See 74 FR 12076 (March 23, 2009).

16 For example, in a 1992 policy statement on
subordinated debt, the Board noted: “Although
payments on debt whose rates increase over time
on the surface may not appear to be directly linked

concerns, the Board previously has
declined to allow subordinated debt to
be included in tier 1 capital and has
restricted the amount of qualifying trust
preferred securities that may be
included in tier 1 capital. The Board
remains concerned that instruments
with debt or debt-like features have
limited ability to absorb losses.

However, as discussed above,
issuance of the Subordinated Securities
is consistent with a strong public policy
objective, which is to increase the
capital available to banking
organizations generally in the current
environment and thereby promote
stability in the financial markets and the
banking industry as a whole and
facilitate the ability of banking
organizations to meet the needs of
creditworthy households, businesses,
and other customers. In addition, the
Board notes that other terms and public
policy considerations related to the
Subordinated Securities mitigate
supervisory concerns. As with
qualifying trust preferred securities, the
Subordinated Securities allow the
issuing bank holding company to defer
interest payments for five years.
Furthermore, under the terms of the
CPP, issuers of this instrument generally
will not be allowed to repurchase equity
securities or trust preferred securities
for ten years after the issuance of the
Subordinated Securities or increase
common dividends for three years after
issuance without the consent of the
Treasury. These restrictions promote in
an important way the overall safety and
soundness of the issuer. Moreover, as
previously discussed, Treasury must
consult with the Board before an S—Corp
BHC may redeem the Subordinated
Securities. These features, viewed in
light of the unique, temporary, and
extraordinary nature of the CPP,
countervail in many respects the
Board’s concerns with regard to the
subordinated debt nature of the
securities. As previously noted, the
Board also would retain general

to the financial condition of the issuing
organization, such debt (sometimes referred to as
expanding or exploding rate debt) has a strong
potential to be credit sensitive in substance.
Organizations whose financial condition has
strengthened are more likely to be able to refinance
the debt at a rate lower than that mandated by the
preset increase, whereas institutions whose
condition has deteriorated are less likely to be able
to do so. Moreover, just when these latter
institutions would be in the most need of
conserving capital, they would be under strong
pressure to redeem the debt as an alternative to
paying higher rates and, thus, would accelerate
depletion of their resources.” See 12 CFR
§250.166(b)(4) at n. 4. Furthermore, the Board has
not permitted bank holding companies to include
capital instruments in tier 1 capital if they include
dividend rate step-ups.
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supervisory authority with respect to
any S—Corp BHC.

In light of the instrument- and
circumstances-specific nature of the
Board’s determination, the Board
strongly cautions bank holding
companies against construing the
inclusion of the Subordinated Securities
in tier 1 capital as in any way detracting
from the Board’s longstanding stance
regarding the unacceptability of
including other forms of subordinated
debt in tier 1 capital.

Small Bank Holding Company Policy
Statement

In order to maintain competitive
equality between large and small bank
holding companies, the Board also is
amending its Small Bank Holding Policy
Statement (Policy Statement) to allow
bank holding companies that are subject
to the Policy Statement and that are S—
Corp BHGCs to exclude the Subordinated
Securities from debt for purposes of the
Policy Statement.1” Generally, bank
holding companies with less than $500
million in consolidated assets (small
bank holding companies) are not subject
to the Capital Guidelines and instead
are subject to the Policy Statement. The
Policy Statement limits the ability of a
small bank holding company to pay
dividends if its debt-to-equity ratio
exceeds certain limits. However, the
Policy Statement currently provides that
small bank holding companies may
exclude from debt an amount of
subordinated debt associated with
qualifying trust preferred securities up
to 25 percent of the bank holding
company’s equity (as defined in the
Policy Statement), less goodwill on the
parent company’s balance sheet, in
determining compliance with the
requirements of certain provisions of the
Policy Statement.1® The practical effect
of excluding the Subordinated
Securities from debt for purposes of the
Policy Statement is to allow issuance of
Subordinated Securities by small bank
holding companies without exceeding
the debt-to-equity ratio standard that
would disallow the payment of
dividends by such small bank holding
companies. In turn, this allows small
bank holding companies that issue
Subordinated Securities to downstream
Treasury’s investment in the form of the
Subordinated Securities as additional
common stock to subsidiary depository
institutions (that counts as tier 1 capital
of the depository institutions) and to
pay dividends to the small bank holding
company’s shareholders to the extent

1712 CFR part 225, Appendix C.
1812 CFR part 225, Appendix C, section 2, n. 3.

appropriate and permitted by the
Federal Reserve.

Because, as previously discussed, the
Subordinated Securities and the junior
subordinated notes underlying
qualifying trust preferred securities have
very similar features, and to facilitate
the participation of small bank holding
companies in the Capital Purchase
Program, the Board has adopted this
interim final rule to allow small bank
holding companies that are S—Corp
BHCs to exclude the Subordinated
Securities from the definition of debt for
purposes of the debt-to-equity ratio
standard under the Policy Statement.
The factors and considerations
discussed above apply equally to the
Board’s decision to modify the Policy
Statement in this manner.

The Board solicits comments on all
aspects of the rule.

Administrative Procedure Act

Pursuant to sections 553(b) and (d) of
the Administrative Procedure Act (5
U.S.C. 553(b) and (d)), the Board finds
that there is good cause for issuing this
interim final rule and making the rule
effective on June 1, 2009, and that it is
impracticable, unnecessary, or contrary
to the public interest to issue a notice
of proposed rulemaking and provide an
opportunity to comment before the
effective date. The Board has adopted
the rule in light of, and to help address,
the continuing unusual and exigent
circumstances in the financial markets.
The rule will allow S—Corp BHCs to
immediately include the full amount of
Subordinated Securities they issue to
Treasury under the CPP in tier 1 capital.
This will help promote stability in the
banking system and financial markets.
The rule also will allow small bank
holding companies that are S—Corp
BHCs to exclude the Subordinated
Securities from the definition of debt for
purposes of the debt-to-equity ratio
standard of the Policy Statement.

The Board believes it is important to
provide S—Corp BHCs immediately with
guidance concerning the capital
treatment of the Subordinated Securities
so that they may make appropriate
judgments concerning the extent of their
participation in the CPP and to provide
S—Corp BHCs with immediate certainty
concerning the regulatory capital
treatment of the Subordinated Securities
for capital planning purposes. (Treasury
recently completed the documentation
for issuances of the Subordinated
Securities by S—Corp BHCs.) The Board
is soliciting comment on all aspects of
the rule and will make such changes
that it considers appropriate or
necessary after review of any comments
received.

Regulatory Flexibility Act

The Regulatory Flexibility Act, 5
U.S.C. 601 et seq. (RFA), generally
requires that an agency prepare and
make available for public comment an
initial regulatory flexibility analysis in
connection with a notice of proposed
rulemaking.1® Under regulations issued
by the Small Business Administration,2°
a small entity includes a bank holding
company with assets of $175 million or
less (a small bank holding company). As
of December 31, 2008, there were
approximately 2,586 small bank holding
companies.

As a general matter, the Capital
Guidelines apply only to a bank holding
company that has consolidated assets of
$500 million or more. Therefore, the
changes to the Capital Guidelines will
not affect small bank holding
companies. In addition, the rule would
reduce burden and benefit small bank
holding companies by allowing them to
exclude the Subordinated Securities
from treatment as debt for purposes of
the debt-to-equity standard under the
Policy Statement. This treatment is
similar to the current treatment of junior
subordinated notes underlying trust
preferred securities under the Policy
Statement. Furthermore, the Board
estimates that the changes to the Policy
Statement will affect less than one
percent of small bank holding
companies. Accordingly, the Board
certifies that this interim final rule does
not have a significant impact on a
substantial number of small bank
holding companies.

Paperwork Reduction Act

In accordance with the requirements
of the Paperwork Reduction Act of 1995
(44 U.S.C. 3506), the Board has
reviewed the interim final rule to assess
any information collections. There are
no collections of information as defined
by the Paperwork Reduction Act in the
interim final rule.

Solicitation of Comments on Use of
Plain Language

Section 722 of the Gramm-Leach-
Bliley Act, Public Law No. 106-102,
requires the Federal banking agencies to
use plain language in all proposed and
final rules published after January 1,
2000. The Board invites comment on
how to make the interim final rule
easier to understand. For example:

e Have we organized the material to
suit your needs? If not, how could the
rule be more clearly stated?

19 See 5 U.S.C. 603(a).
20 See 13 CFR 121.201.
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¢ Are the requirements in the rule
clearly stated? If not, how could the rule
be more clearly stated?

¢ Do the regulations contain technical
language or jargon that is not clear? If
so, which language requires
clarification?

e Would a different format (grouping
and order of sections, use of headings,
paragraphing) make the regulation
easier to understand? If so, what
changes would make the regulation
easier to understand?

e Would more, but shorter, sections
be better? If so, which sections should
be changed?

e What else could we do to make the
regulation easier to understand?

List of Subjects in 12 CFR Part 225

Administrative practice and
procedure, Banks, Banking, Federal
Reserve System, Holding companies,
Reporting and recordkeeping
requirements, Securities.

Board of Governors of the Federal
Reserve System

12 CFR Chapter II

Authority and Issuance

m For the reasons stated in the preamble,
the Board of Governors of the Federal
Reserve System amends part 225 of
chapter II of title 12 of the Code of
Federal Regulations as follows:

PART 225—BANK HOLDING
COMPANIES AND CHANGE IN BANK
CONTROL (REGULATION Y)

m 1. The authority citation for part 225
continues to read as follows:

Authority: 12 U.S.C. 1817(j)(13), 1818,
1828(0), 1831i, 1831p-1, 1843(c)(8), 1844(b),
1972(1), 3106, 3108, 3310, 3331-3351, 3906,
3907, and 3909; 15 U.S.C. 1681s, 1681w,
6801 and 6805.

m 2. Appendix A to part 225 is amended
as set forth below:

m a. In sectionII.A.1.a.iv., remove “and”
from the end of paragraph (3), remove
the period from the end of paragraph
(4), add a semicolon and “and” to the
end of subparagraph (4), and add a new
paragraph (5) to read as follows; and

m b. In sectionII.A.1.b.i., amend
paragraph (1) by adding the following
sentence to the end of paragraph (1) to
read as follows:

Appendix A to Part 225—Capital
Adequacy Guidelines for Bank Holding
Companies: Risk-Based Measure

L *x * *
A * x %

1. % * %
Q. * * *

jv. * * *

(5) Subordinated debentures issued to the
Treasury under the TARP (TARP
Subordinated Securities) established by the
EESA by a bank holding company that has
made a valid election to be taxed under
Subchapter S of Chapter 1 of the U.S. Internal
Revenue Code (S—Corp BHC) or by a bank
holding company organized in mutual form
(Mutual BHC).

b. * * %

i. L

(1) * * * Notwithstanding the foregoing,
the full amount of TARP Subordinated
Securities issued by an S—Corp BHC or
Mutual BHC may be included in its tier 1
capital, provided that the banking
organization must include the TARP
Subordinated Securities in restricted core
capital elements for the purposes of
determining the aggregate amount of other
restricted core capital elements that may be
included in tier 1 capital in accordance with
this section.

* * * * *

m 3. In appendix C to part 225, revise
footnote 3 in section 2 to read as
follows:

Appendix C to Part 225—Small Bank
Holding Company Policy Statement

* * * * *

2.k x %

3 The term debt, as used in the ratio of debt
to equity, means any borrowed funds
(exclusive of short-term borrowings that arise
out of current transactions, the proceeds of
which are used for current transactions), and
any securities issued by, or obligations of, the
holding company that are the functional
equivalent of borrowed funds.

Subordinated debt associated with trust
preferred securities generally would be
treated as debt for purposes of paragraphs
2.C., 3.A., 4.A.i.,, and 4.B.i. of this policy
statement. A bank holding company,
however, may exclude from debt an amount
of subordinated debt associated with trust
preferred securities up to 25 percent of the
holding company’s equity (as defined below)
less goodwill on the parent company’s
balance sheet in determining compliance
with the requirements of such paragraphs of
the policy statement. In addition, a bank
holding company subject to this policy
statement that has not issued subordinated
debt associated with a new issuance of trust
preferred securities after December 31, 2005,
may exclude from debt any subordinated
debt associated with trust preferred securities
until December 31, 2010. Bank holding
companies subject to this policy statement
also may exclude from debt until December
31, 2010, any subordinated debt associated
with refinanced issuances of trust preferred
securities originally issued on or prior to
December 31, 2005, provided that the
refinancing does not increase the bank
holding company’s outstanding amount of
subordinated debt. Subordinated debt
associated with trust preferred securities will
not be included as debt in determining
compliance with any other requirements of
this policy statement.

In addition, notwithstanding any other
provision of this policy statement and for

purposes of compliance with paragraphs 2.C.,
3.A., 4.A.i., and 4.B.i. of this policy
statement, both a bank holding company that
is organized in mutual form and a bank
holding company that has made a valid
election to be taxed under Subchapter S of
Chapter 1 of the U.S. Internal Revenue Code
may exclude from debt subordinated
debentures issued to the United States
Department of the Treasury under the
Troubled Asset Relief Program established by
the Emergency Economic Stabilization Act of
2008, Division A of Pub. L. No. 110-343, 122
Stat. 3765 (2008).

The term equity, as used in the ratio of debt
to equity, means the total stockholders’
equity of the bank holding company as
defined in accordance with generally
accepted accounting principles. In
determining the total amount of stockholders’
equity, the bank holding company should
account for its investments in the common
stock of subsidiaries by the equity method of
accounting.

Ordinarily the Board does not view
redeemable preferred stock as a substitute for
common stock in a small bank holding
company. Nevertheless, to a limited degree
and under certain circumstances, the Board
will consider redeemable preferred stock as
equity in the capital accounts of the holding
company if the following conditions are met:
(1) The preferred stock is redeemable only at
the option of the issuer; and (2) the debt to
equity ratio of the holding company would
be at or remain below .30:1 following the
redemption or retirement of any preferred
stock. Preferred stock that is convertible into
common stock of the holding company may
be treated as equity.

* * * * *

By order of the Board of Governors of the
Federal Reserve System, May 21, 2009.

Robert deV. Frierson,

Deputy Secretary of the Board.

[FR Doc. E9-12626 Filed 5—29-09; 8:45 am]
BILLING CODE 6210-02-P

FEDERAL RESERVE SYSTEM

12 CFR Part 225
[Regulation Y; Docket No. R-1336]

Capital Adequacy Guidelines:
Treatment of Perpetual Preferred Stock
Issued to the United States Treasury
Under the Emergency Economic
Stabilization Act of 2008

AGENCY: Board of Governors of the
Federal Reserve System (Board).

ACTION: Final rule.

SUMMARY: The Board is adopting a final
rule to allow bank holding companies
that have issued senior perpetual
preferred stock to the U.S. Department
of the Treasury under the capital
purchase and other programs
established by the Secretary of the
Treasury under the Emergency
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Economic Stabilization Act of 2008, to
include such capital instruments in tier
1 capital for purposes of the Board’s
risk-based and leverage capital
guidelines for bank holding companies.
DATES: The final rule will become
effective on July 1, 2009.
FOR FURTHER INFORMATION CONTACT:
Norah M. Barger, Deputy Director, (202)
452-2402, or John F. Connolly,
Manager, (202) 452—3621, Division of
Banking Supervision and Regulation; or
Kieran J. Fallon, Assistant General
Counsel, (202) 452-5270, or Benjamin
W. McDonough, Senior Attorney, (202)
452-2036, Legal Division; Board of
Governors of the Federal Reserve
System, 20th Street and Constitution
Ave., NW., Washington, DC 20551. For
the hearing impaired only,
Telecommunication Device for the Deaf
(TDD), (202) 263—4869.
SUPPLEMENTARY INFORMATION: On
October 17, 2008, the Board issued an
interim final rule (interim rule) to allow
bank holding companies that issue
senior perpetual preferred stock to the
U.S. Department of Treasury (Treasury)
under the Troubled Asset Relief
Program (TARP) established by section
101 of the Emergency Economic
Stabilization Act of 2008 (Senior
Perpetual Preferred Stock), to include
such capital instruments in tier 1 capital
for purposes of the Board’s risk-based
and leverage capital guidelines for bank
holding companies.* The Board is now
adopting the interim rule as a final rule
without substantive changes.2

The Emergency Economic
Stabilization Act of 2008 (EESA),
Division A of Public Law 110-343, 122
Stat. 3765 (2008), was intended, among
other things, “to immediately provide
authority and facilities that the
Secretary of the Treasury can use to
restore liquidity and stability to the
financial system of the United States.” 3
Pursuant to the authorities granted by
the EESA, and in order to restore
liquidity and stability to the financial
system, on October 14, 2008, Treasury
announced the establishment of the
Capital Purchase Program (CPP) under
the TARP.# Through the CPP, Treasury

173 FR 62851 (October 22, 2008). A correction to
a citation in the interim rule was published on
October 27, 2008. 73 FR 63624 (October 27, 2008).

2This final rule addresses only the regulatory
capital treatment of the Senior Perpetual Preferred
Stock. Details about the Capital Purchase Program
and other programs established by the Treasury
under the EESA, including eligibility requirements
and the general terms and conditions of the senior
perpetual preferred stock issued to Treasury and
warrants associated with such stock, are available
at http://www.financialstability.gov/.

3See 12 U.S.C. 5201(1).

40n November 17, 2008, the Treasury announced
a term sheet under the CPP for privately-held

has provided capital to eligible banks,
bank holding companies, savings and
loan holding companies, and savings
associations (collectively, banking
organizations) by purchasing Senior
Perpetual Preferred Stock of the banking
organizations.® As of April 20, 2009, the
Treasury had invested approximately
$198 billion in U.S. banking
organizations through the CPP.

The Senior Perpetual Preferred Stock
issued under the CPP is perpetual
preferred stock in the issuing banking
organization, is senior to the issuer’s
common stock, and is pari passu with
the issuer’s existing preferred shares as
to liquidation preference and dividends
(other than preferred shares which by
their terms rank junior to the issuer’s
most senior class of existing preferred
shares). All Senior Perpetual Preferred
Stock issued by bank holding
companies provide for cumulative
dividends. The aggregate amount of
Senior Perpetual Preferred Stock that
may be issued by a banking organization
to Treasury under the CPP must be (i)
not less than one percent of the
organization’s risk-weighted assets, and
(ii) not more than the lesser of (A) $25
billion and (B) three percent of the
organization’s risk-weighted assets.6

As noted in the preamble to the
interim rule, the Senior Perpetual
Preferred Stock issued under the CPP
includes several features that are
designed to make it attractive to a wide
array of generally sound banking
organizations and encourage such
banking organizations to replace the
Senior Perpetual Preferred with private
capital in an expeditious, but prudent,
manner.

In particular, the Senior Perpetual
Preferred Stock issued under the CPP
has an initial dividend rate of five
percent per annum, which will increase

financial institutions. On April 7, 2009, the
Treasury announced term sheets for public and
non-public holding companies with a top-tier
parent that is organized in mutual form. These term
sheets have substantially the same terms as the term
sheet that was announced on October 14, 2008, for
publicly-held financial institutions. For purposes of
the interim rule and the final rule, the preferred
stock issued to Treasury pursuant to these term
sheets is considered to be senior perpetual preferred
stock issued to Treasury under the TARP.

5In a separate rule document published
elsewhere in today’s issue of the Federal Register,
the Board is publishing an interim final rule to
allow bank holding companies that are ““S-
corporations” to include in tier 1 capital
subordinated notes issued to the Treasury under the
CPP for purposes of the Board’s risk-based and
leverage capital guidelines for bank holding
companies. (June 1, 2009).

6 Treasury has announced that it is considering
re-opening the Capital Purchase Program for
institutions with total assets under $500 million
and raising—from 3 percent to 5 percent of risk-
weighted assets—the amount of capital instruments
for which qualifying institutions can apply.

to nine percent per annum five years
after issuance. In addition, following the
redemption of all the Senior Perpetual
Preferred Stock issued under the CPP, a
banking organization will have the right
to repurchase any other equity security
of the organization (such as warrants or
equity securities acquired through the
exercise of such warrants) held by
Treasury.

In the preamble to the interim rule,
the Board recognized that some of the
features of the Senior Perpetual
Preferred Stock issued under the CPP if
included in preferred stock issued to
private investors would render the
preferred stock ineligible for tier 1
capital treatment or limit its inclusion
in tier 1 capital under the Board’s
capital guidelines for bank holding
companies. Bank holding companies
generally may not include in tier 1
capital perpetual preferred stock
(whether cumulative or noncumulative)
that has a dividend rate step-up.
Furthermore, the amount of eligible
cumulative perpetual preferred stock
that a bank holding company may
include in its tier 1 capital generally is
subject to a 25 percent limit.”

The interim rule permits bank holding
companies to include all Senior
Perpetual Preferred Stock issued to
Treasury under the TARP in tier 1
capital without limit. The Board sought
comment on all aspects of the interim
rule, including this treatment. The
Board has carefully reviewed and
analyzed the issues raised by
commenters and has decided to adopt
the interim rule as a final rule without
substantive changes. The Board received
seven comments on the interim rule
from individuals and trade groups.
Commenters largely supported the
interim rule.8 Commenters
acknowledged the Board’s concerns
with certain features of the Senior
Perpetual Preferred Stock, including its
dividend rate step-up. However,
commenters noted that other factors
mitigate these concerns. Commenters
noted, for example, that issuers will not
be allowed to repurchase other stock or
increase common dividends for three
years after the issuance of the Senior

7 See 12 CFR part 225, Appendix A, sections
IL.A.1.aii., ILA. aiv.(1), ILA.1.b.i., and
II.A.1.b.ii.(2). Until March 31, 2011, internationally-
active banking organizations generally are expected,
but not required, to limit the amount of qualifying
cumulative perpetual preferred stock (including
related surplus) and qualifying trust preferred
securities included in tier 1 capital to 15 percent
of the sum of core capital elements. 12 CFR part
225, Appendix A, section IL.A.1.b.ii.(3).

80One commenter recommended that the Board
take steps to make its capital adequacy guidelines
easier to understand. This comment is addressed
below.
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Perpetual Preferred Stock. In addition,
commenters argued that the dividend
rate step-up of the Senior Perpetual
Preferred Stock would help achieve the
fundamental public policy objective of
replacing the U.S. Government’s equity
investment with private capital in a
prompt, safe, and sound manner.

The Board concurs that the specific
features of the Senior Perpetual
Preferred Stock and the unique
circumstances and purposes of the
Capital Purchase Program and TARP
largely mitigate the Board’s concerns
about the dividend rate step-up. The
Senior Perpetual Preferred Stock is
issued to Treasury as part of a
nationwide, temporary, and emergency
program, established by Treasury under
the EESA, to provide capital to eligible
banking organizations and thereby
promote stability in the financial
markets and the banking industry as a
whole and help restore economic
growth.

Since publication of the interim rule,
the Treasury has established two
additional programs under the EESA
pursuant to which Treasury may
purchase Senior Perpetual Preferred
Stock from bank holding companies—
the Targeted Investment Program (TIP)
and Capital Assistance Program (CAP).
In addition, the Treasury has
established the Asset Guarantee
Program (AGP), under which Treasury
may receive Senior Perpetual Preferred
Stock from a bank holding company as
a premium for guaranteeing assets of the
company.?

The interim final rule adopted by the
Board, by its terms, applies to all Senior
Perpetual Preferred Stock issued to
Treasury under the TARP, including
any Senior Perpetual Preferred Stock
issued under the TIP, CAP, or AGP. The
Board recognizes that the Senior
Perpetual Preferred Stock issued by
bank holding companies to Treasury
under the TIP and AGP (TIP/AGP
Preferred) and under the CAP (CAP
Preferred) has certain features that differ
from the Senior Perpetual Preferred
Stock issued under the CPP. For
example, both the TIP/AGP Preferred
and CAP Preferred have a higher initial
interest rate, but no interest rate step-up
feature. In addition, the CAP Preferred
is convertible to common stock of the
issuing banking organization at the
organization’s option (subject to the
approval of the appropriate Federal
banking agency), and must convert to
common stock of the issuer after seven

9Details about the TIP, CAP, and AGP are
available at http://www.financialstability.gov.

years.10 Although the higher initial
interest rate makes the TIP/AGP
Preferred and CAP Preferred somewhat
less desirable from a capital perspective
because of its added cost to the issuing
bank holding company, the Board
believes that this feature is mitigated by
the lack of an interest rate step-up (in
the case of both instruments) and the
convertibility of the CAP Preferred.

In addition, the CPP, TIP, CAP, and
AGP each seek to advance the same key
government objectives underlying the
EESA—fostering financial market
stability, and supporting the availability
of credit to consumers during the
current stressed market conditions. As
noted above, the EESA was adopted to
“immediately provide authority and
facilities that the Secretary of the
Treasury can use to restore liquidity and
stability to the financial system of the
United States.” 11 Treasury’s authority
to make investments, and to provide
commitments to make investments,
under the TARP, including through the
CPP and other programs, ends on
December 31, 2009, subject to a
potential extension to October 3, 2010.12
The emergency nature and statutorily-
limited duration of the TARP helps to
ensure that the Senior Perpetual
Preferred Stock issued by banking
organizations will serve its intended
purpose as a provisional vehicle for
buttressing the capital bases of banking
organizations and stabilizing the
financial system during a period of
severe economic stress, while
preserving the preeminent importance
of private capital to the stability of
banking organizations in the longer-
term.

The Board also notes that, since the
adoption of the interim rule, the EESA
has been amended to permit a banking
organization to redeem the Senior
Perpetual Preferred Stock without
regard to the source of the funds used
to redeem the stock and without regard
to any waiting period.'® The Board

10 After conversion, the Convertible Preferred, as
qualifying common stockholders’ equity, would be
includable without limit in the tier 1 capital of a
bank holding company as a core capital element for
purposes of the Board’s risk-based and leverage
capital guidelines for bank holding companies. See
12 CFR part 225, Appendix A, section IL.A.1.a.i.

11 See supra, n. 3.

12 See 12 U.S.C. 5230. Treasury’s authority under
the TARP may be extended until October 3, 2010,
only upon a written certification to the Congress by
the Secretary of the Treasury. This certification
must “include a justification of why the extension
is necessary to assist American families and
stabilize financial markets, as well as the expected
cost to the taxpayers for such an extension.” Id.

13 See section 7001 of the American Recovery and
Reinvestment Act of 2009 (ARRA), Public Law 111—
5,123 Stat. 115 (2009). Previously, during the first
three years that the Senior Perpetual Preferred

notes, however, that the amendment
requires that Treasury consult with the
appropriate Federal banking agency
before a banking organization may make
such a redemption.?* In addition, the
terms of the Senior Perpetual Preferred
Stock issued under the CPP, TIP, CAP,
and AGP provide that redemption is
subject to the approval of the Federal
Reserve, which provision remains
effective.15 In light of this provision, the
Board recently noted in Federal Reserve
SR letter 09—4 6 that any bank holding
company that intends to redeem Senior
Perpetual Preferred Stock issued to
Treasury under the CPP, TIP, CAP, or
AGP should first consult with Federal
Reserve supervisory staff. After
reviewing a request by a bank holding
company to redeem Senior Perpetual
Preferred Stock, the Board may take
such actions as are necessary or
appropriate to restrict the bank holding
company from redeeming such
securities if the redemption would be
inconsistent with the safety and
soundness of the bank holding
company.1”

For these reasons and in order to
continue to support the strong public
policy objectives of the CPP, TIP, CAP,
and AGP and promote the stability of
banking organizations and the financial
system, the Board has adopted the
interim rule in final form. The final
rule—like the interim rule—permits
bank holding companies that have
issued Senior Perpetual Preferred Stock
to the Treasury under the TARP to
include such stock without limit as tier
1 capital for purposes of the Board’s
risk-based and leverage capital
guidelines for bank holding
companies.?8 The Board’s decision to
include Senior Perpetual Preferred
Stock as an unrestricted core capital
element in bank holding companies’ tier
1 capital is based on each of the factors
discussed above—including the
emergency and temporary nature of the
legislation authorizing the acquisition of
such stock by the Treasury—as well as

Stock was outstanding, a banking organization was
required to redeem the stock with cash proceeds
from the banking organization’s issuance of
common stock or perpetual preferred stock that (i)
qualifies as tier 1 capital of the organization and (ii)
the proceeds of which are no less than 25 percent
of the aggregate issue price of the Senior Perpetual
Preferred Stock. See 73 FR 62852 (October 22,
2008).

14 See section 7001 of the ARRA.

15 See 12 CFR part 225, Appendix A, section
ILA1.c.ii.(2).

16 SR 09—4, “Applying Supervisory Guidance and
Regulations on the Payment of Dividends, Stock
Redemptions, and Stock Repurchases at Bank
Holding Companies,” March 27, 2009.

17 See 12 CFR 225.4(b)(1); 12 CFR part 225,
Appendix A, sections IL(iii) and IL.A.1.c.ii.(2).

18 See 12 CFR part 225, Appendices A and D.
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those presented in the interim rule, and
is further supported by the commenters
and the points they raised.

As noted in the preamble to the
interim rule, the Board expects bank
holding companies that issue Senior
Perpetual Preferred Stock under the
CPP, TIP, CAP, and AGP like all other
bank holding companies, to hold capital
commensurate with the level and nature
of the risks to which they are exposed.
In addition, the Board expects bank
holding companies that issue Senior
Perpetual Preferred Stock to
appropriately incorporate the dividend
features of the stock into the
organization’s liquidity and capital
funding plans. Bank holding companies
should not construe the Board’s
decision to allow the inclusion of the
Senior Perpetual Preferred Stock as an
unrestricted core capital element in
bank holding companies’ tier 1 capital
as in any way (1) detracting from the
Board’s longstanding stance regarding
the unacceptability of a rate step-up in
other tier 1 capital instruments or (2)
reflecting a decision by the Board to
allow cumulative perpetual preferred
stock to be includable in bank holding
companies’ tier 1 capital in excess of the
limits established for restricted core
capital elements under the Board’s
capital guidelines for bank holding
companies.

Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
requires an agency that is issuing a final
rule to prepare and make available a
regulatory flexibility analysis that
describes the impact of the final rule on
small entities.1® The RFA provides that
an agency is not required to prepare and
publish a regulatory flexibility analysis
if the agency certifies that the final rule
will not have a significant economic
impact on a substantial number of small
entities.2? Under regulations issued by
the Small Business Administration,?! a
small entity includes a bank holding
company with assets of $175 million or
less (a small bank holding company). As
of December 31, 2008, there were
approximately 2,586 small bank holding
companies.

As a general matter, the Board’s risk-
based and leverage capital guidelines for
bank holding companies apply only to
a bank holding company that has
consolidated assets of $500 million or
more. Accordingly, this final rule will
not affect small bank holding companies
and, for this reason, the Board hereby
certifies that the rule will not have a

195 U.S.C. 603(a).
205 U.S.C. 605(b).
21 See 13 CFR 121.201.

significant impact on a substantial
number of small bank holding
companies.

Paperwork Reduction Act

In accordance with the requirements
of the Paperwork Reduction Act of 1995
(44 U.S.C. 3506), the Board has
reviewed the final rule to assess any
information collections. There are no
collections of information as defined by
the Paperwork Reduction Act in the
final rule.

Use of Plain Language

Section 722 of the Gramm-Leach-
Bliley Act, Public Law 106-102,
requires the Federal banking agencies to
use plain language in all proposed and
final rules published after January 1,
2000. The Board invited comment on
how to make the interim rule easier to
understand. The Board received one
comment generally criticizing the
Board’s capital adequacy guidelines as
difficult to understand.

The Board acknowledges that the
regulation of a banking organization’s
capital is a complex area. The Board’s
capital guidelines necessarily must
reflect this complexity. Nevertheless,
the Board has endeavored to present
this final rule, like all of its capital
rules, in a manner that, in light of the
nature and complexity of the subject
matter, is as brief, comprehensible, and
straightforward as possible.

List of Subjects in 12 CFR Part 225

Administrative practice and
procedure, Banks, Banking, Federal
Reserve System, Holding companies,
Reporting and recordkeeping
requirements, Securities.

Board of Governors of the Federal
Reserve System

12 CFR Chapter II
Authority and Issuance

m For the reasons stated in the preamble,
the Board of Governors of the Federal
Reserve System amends part 225 of
chapter II of title 12 of the Code of
Federal Regulations as follows:

PART 225—BANK HOLDING
COMPANIES AND CHANGE IN BANK
CONTROL (REGULATION Y)

m 1. The authority citation for part 225
continues to read as follows:

Authority: 12 U.S.C. 1817(j)(13), 1818,
1828(0), 18311, 1831p—1, 1843(c)(8), 1844(b),
1972(1), 3106, 3108, 3310, 3331-3351, 3906,
3907, and 3909; 15 U.S.C. 1681s, 1681w,
6801 and 6805.

m 2. In appendix A to part 225:
m a. Revise section I.A.1.a.ii.; and

m b. Revise footnote 8 in section
II.A.1.c.ii.(2) to read as follows:

Appendix A to Part 225—Capital
Adequacy Guidelines for Bank Holding
Companies: Risk-Based Measure

I *x * *
A‘* L

1. % * %

E
a. *

ii. Qualifying noncumulative perpetual
preferred stock, including related surplus,
and senior perpetual preferred stock issued
to the United States Department of the
Treasury (Treasury) under the Troubled
Asset Relief Program (TARP), established by
the Emergency Economic Stabilization Act of
2008 (EESA), Division A of Public Law 110—
343 (which for purposes of this appendix
shall be considered qualifying
noncumulative perpetual preferred stock),
including related surplus;

* * * * *

C. * k% %

ii. L

(2] * * %

8 Notwithstanding this provision, senior
perpetual preferred stock issued to the
Treasury under the TARP, established by the
EESA, may be included in tier 1 capital. In
addition, traditional convertible perpetual
preferred stock, which the holder must or can
convert into a fixed number of common
shares at a preset price, generally qualifies for
inclusion in tier 1 capital provided all other
requirements are met.

* * * * *

By order of the Board of Governors of the
Federal Reserve System, May 21, 2009.

Robert deV. Frierson,

Deputy Secretary of the Board.

[FR Doc. E9-12628 Filed 5-29-09; 8:45 am]
BILLING CODE 6210-02-P

DEPARTMENT OF THE TREASURY

Fiscal Service

31 CFR Part 356

[Docket No. BPD GSRS 09-01; Department
of the Treasury Circular, Public Debt Series
No. 1-93]

Sale and Issue of Marketable Book-
Entry Treasury Bills, Notes, and Bonds

AGENCY: Bureau of the Public Debt,
Fiscal Service, Treasury.

ACTION: Final rule.

SUMMARY: The Department of the
Treasury (“Treasury” or “We”) is
issuing in final form amendments to the
Uniform Offering Circular for the Sale
and Issue of Marketable Book-Entry
Treasury Bills, Notes, and Bonds. This
final rule makes conforming changes to
several sections of the Uniform Offering
Circular to be consistent with Treasury’s
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current auction practices. The first
change modifies the description of
Treasury bills to clarify that they may be
issued at a discount or at par, depending
upon the auction results. The second
change clarifies that the rate or yield bid
in Treasury bill or Treasury fixed-
principal securities auctions must be a
positive number or zero. The third
change eliminates a provision related to
“guaranteed bid” arrangements that was
intended for multiple-price auctions.
Because Treasury no longer conducts
multiple-price auctions, the provision is
no longer needed or effective. The
fourth change updates an example of the
proration of auction awards at the
highest accepted yield or discount rate
to reflect the change in minimum and
multiple bid amounts to $100 for all
Treasury marketable securities auctions
that became effective in 2008. The fifth
change modifies the provision for the
notification of auction awards and
settlement amounts to provide language
consistent with related provisions of the
Uniform Offering Circular. Finally, we
are updating several references to the
Bureau of the Public Debt’s Web site to
reflect the current URL.

DATES: Effective June 1, 2009.

ADDRESSES: This final rule is available
on the Bureau of the Public Debt’s Web
site at: http://www.treasurydirect.gov. It
is also available for public inspection
and copying at the Treasury Department
Library, Room 1428, Main Treasury
Building, 1500 Pennsylvania Avenue,
NW., Washington, DC 20220. To visit
the library, call (202) 622—-0990 for an
appointment.

FOR FURTHER INFORMATION CONTACT: Lori
Santamorena, Lee Grandy, or Kevin
Hawkins, Department of the Treasury,
Bureau of the Public Debt, Government
Securities Regulations Staff, (202) 504—
3632.

SUPPLEMENTARY INFORMATION: Part 356 of
title 31 of the Code of Federal
Regulations, also referred to as the
Uniform Offering Circular (“UOC” or
“auction rules”), sets out the terms and
conditions for the sale and issuance by
the Treasury to the public of marketable
book-entry Treasury bills, notes, and
bonds.? The UOC, together with the
offering announcement for each auction,
represents a comprehensive statement of
the terms and conditions. This final rule
makes conforming changes to the UOC
to reflect Treasury’s current auction
practices.

1The UOC was published as a final rule in
January 1993. See 58 FR 412, January 5, 1993. The
circular, as amended, is codified at 31 CFR part 356.

I. Treasury Bills Description

The UOC currently describes Treasury
bills as being “issued at a discount.” 2
Under certain market conditions,
however, an auction can result in
Treasury bills being issued at par (in
essence yielding zero percent).?
Treasury bill offering announcements,*
starting in December 2008, clarified, in
a footnote, that ‘“Treasury bills will be
issued at a discount or at par.” In
keeping with Treasury’s practice of
incorporating the terms and conditions
of Treasury auctions into the UOC, the
description of Treasury bills at 31 CFR
356.5(a)(1) is being modified to state
that Treasury bills may be “issued at a
discount or at par, depending upon the
auction results.”

II. Competitive Bid Format

Treasury is adding a sentence to each
of the descriptions of the competitive
bid formats for Treasury bills and
Treasury fixed-principal securities in 31
CFR 356.12 to clarify that the rate or
yield bid must be a positive number or
zero.>

III. Guaranteed Bids

The UOC contains several provisions
to regulate bidders ¢ in a Treasury
auction. We are eliminating a provision
at 31 CFR 356.14(a) related to
‘“guaranteed bid” arrangements in
Treasury auctions that is no longer
needed. Specifically, we are eliminating
the provision in 31 CFR 356.14(a) that
states, “If a bid from a depository
institution or a dealer fulfills a
guarantee to a customer to sell a
specified amount of securities at an
agreed-upon price, or a price fixed in
terms of an agreed-upon standard, then
the bid is a bid of that depository
institution or dealer. It is not a customer
bid.” This particular provision dates
back to 1995 when Treasury conducted
multiple-price auctions, which are
auctions in which each successful
competitive bidder pays the price
equivalent to the yield or rate that it bid.
Prior to the close for submission of
competitive bids, certain dealers were
entering into arrangements to guarantee
their customers 7 a price conditioned on

231 CFR 356.5(a)(1).

3 The 4-week bill auctions conducted on
December 9, 16, and 23, 2008, resulted in Treasury
bills being issued at par. See Treasury securities
auction 2008 press releases for 4-week bills at:
http://treasurydirect.gov/instit/annceresult/press/
preanre/2008/2008_4week.htm.

41d.

531 CFR 356.12(c)(1)(i) and (ii).

6 The UOC defines a “bidder”” at 31 CFR 356.2 to
include persons and entities who offer to purchase
Treasury securities in an auction through a
depository institution or dealer.

7 See definition of “customer” at 31 CFR 356.2.

the outcome of the auction (e.g., the
weighted average yield determined in
the auction).? This provision was added
in response to and intended to address
that specific practice. In 1998, Treasury
shifted to single-price auctions for all
Treasury marketable securities, which
are auctions in which all successful
bidders pay the same price regardless of
the yields or rates they each bid.9
Because Treasury no longer conducts
multiple-price auctions, the provision is
no longer needed or effective. Treasury
expects any depository institution or
dealer guaranteeing bids in a single-
price auction to reexamine this practice,
confirm that the bidder has been
properly identified on the bid, and raise
any questions with Treasury staff.
Questions related to particular facts and
circumstances may be directed to the
Government Securities Regulations Staff
at the telephone number listed above.

Treasury expects transparency in the
submission of all auction bids,
including those for customers, to
maintain the integrity of the auction
process. All auction participants,
including bidders, customers, and
submitters must comply with Treasury’s
auction rules. This rule makes no
changes to the general UOC
requirements of 31 CFR 356.12 bidding
restrictions, 31 CFR 356.13 net long
position reporting, 31 CFR 356.14
proper identification of customers, 31
CFR 356.16 certifications, and 31 CFR
356.24 confirmations required from any
customer awarded a par amount equal
to or greater than $750 million.

IV. Proration Example

On March 20, 2008, Treasury
amended the UOC to lower the
minimum and multiple par amounts for
which bidders may bid in all Treasury
marketable securities auctions from
$1,000 to $100.1° We are updating the
example in 31 CFR 356.21(a) of the
proration of auction awards at the
highest accepted yield or discount rate
to reflect the $100 minimum and
multiple bid amounts.

V. Settlement Notification

The UOC includes certain notification
requirements of auction awards. We are
making a nonsubstantive change to the

8 See 60 FR 13906, March 15, 1995. The
“guarantee bid” provision was subsequently moved
from the definition of “bid”” in 31 CFR 356.2 to 31
CFR 356.14(a) when the UOC was converted to
plain language in 2004. See 69 FR 45202, July 28,
2004.

9 See November 1998 Quarterly Refunding
Statement remarks by Gary Gensler, Treasury
Assistant Secretary for Financial Markets (October
28, 1998) http://www.treas.gov/press/releases/
rr2782.htm.

10 See 73 FR 14937, March 20, 2008.



26086 Federal Register/Vol.

74, No. 103 /Monday, June 1, 2009/Rules and Regulations

first sentence in 31 CFR 356.24(c) to
conform to the language in 31 CFR
356.24(a).

VI. Web Site References

Information regarding Treasury’s
marketable securities auctions can be
found on or accessed by way of the
Bureau of the Public Debt’s Web site.
The Web site has changed and it can
now be accessed at http://
www.treasurydirect.gov instead of its
previous address, http://
www.publicdebt.treas.gov. Therefore,
we are updating the references to the
Web site at 31 CFR 356.23(a) and 31
CFR 356.31(a) accordingly.

Procedural Requirements

This final rule only makes conforming
changes to the UOC and, therefore, does
not meet the criteria for a “significant
regulatory action” pursuant to Executive
Order 12866. Because this rule relates to
public contracts and procedures for
United States securities, the notice,
public comment, and delayed effective
date provisions of the Administrative
Procedure Act are inapplicable,
pursuant to 5 U.S.C. 553(a)(2).

As no notice of proposed rulemaking
is required, the provisions of the
Regulatory Flexibility Act (5 U.S.C. 601,
et seq.) do not apply.

There is no new collection of
information contained in this final rule,
and, therefore, the Paperwork Reduction
Act does not apply. The Office of
Management and Budget has approved
the collections of information already
contained in 31 CFR part 356, under
control number 1535-0112. Under the
Paperwork Reduction Act, an agency
may not conduct or sponsor, and a
person is not required to respond to, a
collection of information unless it
displays a valid OMB control number.

List of Subjects in 31 CFR Part 356

Bonds, Federal Reserve System,
Government securities, Securities.
m For the reasons set forth in the
preamble, 31 CFR part 356 is amended
as follows:

PART 356—SALE AND ISSUE OF
MARKETABLE BOOK-ENTRY
TREASURY BILLS, NOTES, AND
BONDS (DEPARTMENT OF THE
TREASURY CIRCULAR, PUBLIC DEBT
SERIES NO. 1-93)

m 1. The authority citation for part 356
continues to read as follows:

Authority: 5 U.S.C. 301; 31 U.S.C. 3102, et
seq.; 12 U.S.C. 391.

m 2. Section 356.5 is amended by
revising paragraph (a)(1) to read as
follows:

§356.5 What types of securities does the
Treasury auction?

* * * * *

(a] * % %
(1) Are issued at a discount or at par,

depending upon the auction results;
* * * * *

m 3. Section 356.12 is amended by
revising paragraphs (c)(1)(i) and (ii) to
read as follows:

§356.12 What are the different types of
bids and do they have specific
requirements or restrictions?

* * * * *

(C] * % %

(1] LN

(i) Treasury bills. A competitive bid
must show the discount rate bid,
expressed with three decimals in .005
increments. The third decimal must be
either a zero or a five, for example,
5.320 or 5.325. We will treat any
missing decimals as zero, for example,
a bid of 5.32 will be treated as 5.320.
The rate bid may be a positive number
Or zero.

(ii) Treasury fixed-principal
securities. A competitive bid must show
the yield bid, expressed with three
decimals, for example, 4.170. We will
treat any missing decimals as zero, for
example, a bid of 4.1 will be treated as
4.100. The yield bid may be a positive
number or zero.

* * * * *

m 4. Section 356.14 is amended by
revising paragraph (a) to read as follows:

§356.14 What are the requirements for
submitting bids for customers?

(a) Institutions that may submit bids
for customers. Only depository
institutions or dealers may submit bids
for customers (see definitions at
§ 356.2), or for customers of
intermediaries, under the requirements

set out in this section.
* * * * *

m 5. Section 356.21 is amended by
revising paragraph (a) to read as follows:

§356.21 How are awards at the high yield
or discount rate calculated?

(a) Awards to submitters. We
generally prorate bids at the highest
accepted yield or discount rate under
§356.20(a)(2) of this part. For example,
if 80.15% 1is the announced percentage
at the highest yield or discount rate, we
award 80.15% of the amount of each bid
at that yield or rate. A bid for $100
million at the highest accepted yield or
discount rate would be awarded
$80,150,000 in this example. We always
make awards for at least the minimum
to bid, and above that amount we make
awards in the appropriate multiple to

bid. For example, Treasury bills may be
issued with a minimum to bid of $100
and multiples to bid of $100. Say we
accept an $18,000 bid at the high
discount rate, and the percent awarded
at the high discount rate is 88.27%. We
would award $15,900 to that bidder,
which is an upward adjustment from
$15,888.60 ($18,000 x .8827) to the
nearest multiple of $100. If we were to
award 4.65% of bids at the highest
accepted rate, for example, the award
for a $100 bid at that rate would be
$100, rather than $4.65, in order to meet
the minimum to bid for a bill issue.

* * * * *

m 6. Section 356.23 is amended by
revising paragraph (a) to read as follows:

§356.23 How are the auction results
announced?

(a) After the conclusion of the
auction, we will announce the auction
results through a press release that is
available on our Web site at http://
www.treasurydirect.gov.

* * * * *

m 7. Section 356.24 is amended by
revising paragraph (c) to read as follows:

§356.24 Will | be notified directly of my
awards and, if | am submitting bids for
others, do | have to provide confirmations?
* * * * *

(c) Notification of awards and
settlement amounts to a depository
institution having an autocharge
agreement with a submitter or a clearing
corporation. We will provide notice to
each depository institution that has
entered into an autocharge agreement
with a submitter or a clearing
corporation of the amount to be charged,
on the issue date, to the institution’s
funds account at the Federal Reserve
Bank servicing the institution. We will
provide this notification no later than
the day after the auction.

* * * * *

m 8. Section 356.31 is amended by
revising paragraph (a) to read as follows:

§356.31
work?

How does the STRIPS program

(a) General. Notes or bonds may be
“stripped”’—divided into separate
principal and interest components.
These components must be maintained
in the commercial book-entry system.
Stripping is done at the option of the
holder, and may occur at any time from
issuance until maturity. We provide the
CUSIP numbers and payment dates for
the principal and interest components
in auction announcements and on our
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Web site at http://

www.treasurydirect.gov.
* * * * *

Gary Grippo,

Acting Fiscal Assistant Secretary.

[FR Doc. E9—12787 Filed 5-28-09; 4:15 pm]
BILLING CODE 4810-39-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG-2009-0218]
Drawbridge Operation Regulation;

Sacramento River, Knights Landing,
CA

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Eleventh
Coast Guard District, has issued a
temporary deviation from the regulation
governing the operation of the Knights
Landing Drawbridge across the
Sacramento River, mile 90.1, at Knights
Landing, CA. The deviation is necessary
to allow the bridge owner, California
Department of Transportation, to
perform maintenance and replace the
paint coating system for the drawbridge.
This deviation allows the bridge to
remain in the closed-to-navigation
position during the deviation period.

DATES: This deviation is effective from
7 a.m. on June 1, 2009 to 7 a.m. on
November 26, 2009.

ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of docket USCG-2009—
0346 and are available online by going
to http://www.regulations.gov, selecting
the Advanced Docket Search option on
the right side of the screen, inserting
USCG-2009-0218 in the Docket ID box,
pressing Enter, and then clicking on the
item in the Docket ID column. This
material is also available for inspection
or copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail David H. Sulouff, Chief, Bridge
Section, Eleventh Coast Guard District;
telephone 510-437-3516, e-mail
David.H.Sulouff@uscg.mil. If you have
questions on viewing the docket, call

Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION: California
Department of Transportation requested
a temporary change to the operation of
the Knights Landing Drawbridge, mile
90.1, Sacramento River, at Knights
Landing, CA. The drawbridge opens on
signal if at least 12 hours’ notice is given
as required by 33 CFR 117.189(b). The
deviation period would allow the
drawspan to remain in the closed-to-
navigation position from 7 a.m. on June
1, 2009 to 7 a.m. on November 26, 2009,
to perform maintenance and replace the
paint coating system on the drawbridge.

The Knights Landing Drawbridge
navigation span provides a minimum
vertical clearance of 3 feet above the
100-year floodplain. During the
deviation period, the vertical clearance
will be reduced by no more than 5 feet,
due to an under-deck work platform and
sealed containment the length of the
bridge. Navigation on the waterway
consists mainly of recreational vessels.
During the past 7 years, in addition to
the annual bridge openings for
maintenance, the bridge drawspan was
open one time for a sailboat.

No alternative routes are available.
The bridge drawspan can open for an
emergency if 72 hours’ advance notice
is given to the bridge owner. This
temporary deviation has been
coordinated with all affected waterway
users. No objections to the proposed
temporary deviation were raised.

Vessels that can transit the bridge,
while in the closed-to-navigation
position, may continue to do so at any
time.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: May 14, 2009.

P.F. Zukunft,

Rear Admiral, U.S. Coast Guard Commander,
Eleventh Coast Guard District.

[FR Doc. E9-12599 Filed 5-29-09; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2009-0330]

RIN 1625-AA00

Safety Zone; June and July Northwest

Harbor Safety Zone; Northwest Harbor,
San Clemente Island, CA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a safety zone on the
navigable waters of the Northwest
Harbor of San Clemente Island in
support of the Naval Underwater
Detonation. This safety zone is
necessary to ensure non-authorized
personnel and vessels remain safe by
keeping clear of the hazardous area
during the training activity. Persons and
vessels are prohibited from entering
into, transiting through, or anchoring
within this safety zone unless
authorized by the Captain of the Port
(COTP) or his designated representative.
DATES: This rule is effective from June
1, 2009 through July 31, 2009.
ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG—-2009-
0330 and are available online by going
to http://www.regulations.gov, selecting
the Advanced Docket Search option on
the right side of the screen, inserting
USCG-2009-0330 in the Docket ID box,
pressing Enter, and then clicking on the
item in the Docket ID column. They are
also available for inspection or copying
at two locations: the Docket
Management Facility (M-30), U.S.
Department of Transportation, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail Petty Officer Kristen
Beer, Waterways Management, U.S.
Coast Guard Sector San Diego, Coast
Guard; telephone 619-278-7262, e-mail
Kristen.A.Beer@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
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notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because
immediate action is necessary to ensure
the safety of commercial and
recreational vessels in the vicinity of
any underwater detonation on the dates
and times this rule will be in effect and
delay would be contrary to the public
interest.

Under 5 U.S.C. 553(d)(3), for the
reason stated above, the Coast Guard
finds that good cause exists for making
this rule effective less than 30 days after
publication in the Federal Register.

Background and Purpose

The Officer in Charge (OIC) of the
Southern California Offshore Range will
be conducting intermittent training
involving the detonation of military
grade explosives underwater throughout
June and July 2009. This safety zone is
necessary to ensure non-authorized
personnel and vessels remain safe by
keeping clear of the hazardous area
during the training activity.

Discussion of Rule

The Coast Guard is establishing a
safety zone that will be enforced from
June 1, 2009 through July 31, 2009. The
limits of the safety zone will be the
navigable waters of the Northwest
Harbor of San Clemente Island bounded
by the following coordinates: 33°02’06”
N, 118°35"36” W; 33°02°00” N,
118°34736” W; thence along San
Clemente Island shoreline to 33°02°06”
N, 118°35’36” W. This safety zone is
necessary to ensure non-authorized
personnel and vessels remain safe by
keeping clear of the hazardous area
during the training activities. Persons
and vessels are prohibited from entering
into, transiting through, or anchoring
within this safety zone unless
authorized by the Captain of the Port, or
his designated representative.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

We expect the economic impact of
this rule to be so minimal that a full
Regulatory Evaluation is unnecessary.
This determination is based on the size
and location of the safety zone.
Commercial and recreational vessels
will not be allowed to transit through
the designated safety zone during the
specified times while training is being
conducted.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which may be small
entities: The owners or operators of
commercial and recreational vessels
intending to transit or anchor in a
portion of the Northwest Harbor of San
Clemente Island from June 1, 2009
through July 31, 2009.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons. Although the
safety zone will apply to the entire
width of the harbor, commercial and
recreational vessels will be allowed to
pass through the zone with the
permission of the Coast Guard patrol
commander. Before the effective period,
the Coast Guard will issue a broadcast
notice to mariners (BNM) alerts.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
particiFate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees

who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
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Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-07 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National

Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-43701f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves the establishment of a safety
zone. An environmental analysis
checklist and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04-6, and 160.5;
Pub. L. 107-295; 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

m 2. Add a new temporary section
§165.T11-195 to read as follows:

§165.T11-195 Safety Zone; June and July
Northwest Harbor Safety Zone; Northwest
Harbor, San Clemente Island, CA.

(a) Location. The limits of the safety
zone will include the navigable waters
of the Northwest Harbor of San
Clemente Island bounded by the
following coordinates: 33°02°06” N,
118°35’36” W; 33°02°00” N, 118°34’36”
W; thence along the coast of San
Clemente Island to 33°02’06” N,
118°35’36” W.

(b) Enforcement Period. This section
will be enforced from June 1, 2009
through July 31, 2009 during naval
training exercises. If the training is
concluded prior to the scheduled
termination time, the COTP will cease
enforcement of this safety zone and will
announce that fact via Broadcast Notice
to Mariners.

(c) Definitions. The following
definitions apply to this section:

(1) Designated representative means
any Commissioned, Warrant, or Petty
Officers of the Coast Guard, Coast Guard
Auxiliary, or local, state, and federal
law enforcement vessels who have been
authorized to act on the behalf of the
COTP.

(2) Non-authorized personnel and
vessels, means any civilian boats,
fishermen, divers, and swimmers.

(d) Regulations. (1) Entry into, transit
through or anchoring within this safety
zone is prohibited unless authorized by
the COTP San Diego or his designated
representative.

(2) Non-authorized personnel and
vessels requesting permission to transit
through the safety zone may request
authorization to do so from the COTP
San Diego or his designated
representative. They may be contacted
on VHF-FM Channel 16, or at telephone
number (619) 278-7033.

(3) Naval units involved in the
exercise are allowed in confines of the
established safety zone.

(4) All persons and vessels shall
comply with the instructions of the
Coast Guard COTP or his designated
representative.

(5) Upon being hailed by U.S. Coast
Guard or other official personnel by
siren, radio, flashing light, or other
means, the operator of a vessel shall
proceed as directed.

(6) The Coast Guard may be assisted
by other federal, state, or local agencies
and the U.S. Navy.

Dated: May 6, 2009.
T.H. Farris,

Captain, U.S. Coast Guard, Captain of the
Port San Diego.

[FR Doc. E9—12600 Filed 5-29-09; 8:45 am)]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2009-0125]

RIN 1625-AA00

Safety Zone; Paradise Point Fourth of

July Fireworks; Mission Bay, San
Diego, CA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
the navigable waters of Mission Bay in
support of the Paradise Point Fourth of
July Fireworks. This temporary safety
zone is necessary to provide for the
safety of the crew, spectators, and other
users and vessels of the waterway.
Persons and vessels are prohibited from
entering into, transiting through, or
anchoring within this temporary safety
zone unless authorized by the Captain
of the Port or his designated
representative.
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DATES: This rule is effective from 8:45
p.m. to 9:30 p.m. on July 3, 2009.

ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, are part
of docket USCG—-2009-0125 and are
available online by going to http://
www.regulations.gov, selecting the
Advanced Docket Search option on the
right side of the screen, inserting USCG—
2009-0125 in the Docket ID box,
pressing Enter, and then clicking on the
item in the Docket ID column. This
material is also available for inspection
or copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail Petty Officer Kristen
Beer, Waterways Management, U.S.
Coast Guard Sector San Diego, Coast
Guard; telephone 619-278-7262, e-mail
Kristen.A.Beer@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:
Regulatory Information

On April 6, 2009, we published a
notice of proposed rulemaking (NPRM)
entitled Safety Zone; Paradise Point
Fourth of July Fireworks; Mission Bay,
San Diego, CA in the Federal Register
(74 FR 15417). We received no
comments on the proposed rule. No
public meeting was requested, and none
was held.

Background and Purpose

The Paradise Point Resort is
sponsoring the Paradise Point Resort
Fourth of July Fireworks, which will
include a fireworks presentation
originating from a barge located at
approximately 32°46.36” N, 117°14.57’
W. The safety zone will encompass all
navigable waters within 600 feet of the
fireworks barge. This temporary safety
zone is necessary to provide for the
safety of the crew, spectators, and other
users and vessels of the waterway.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

This determination is based on the
size and location of the safety zone.
Commercial vessels will not be
hindered by the safety zone.
Recreational vessels will not be allowed
to transit through the established safety
zone during the specified times unless
authorized to do so by the Captain of the
Port or his designated representative.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to transit or anchor in
a portion of Mission Bay from 8:45 p.m.
to 9:30 p.m. on July 4, 2009.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons. This rule will be
enforced only 45 minutes late in the
evening when vessel traffic is low.
Vessel traffic can pass safely around the
zone. Before the effective period, the
Coast Guard will publish a local notice
to mariners (LNM) and will issue
broadcast notice to mariners (BNM)
alerts via marine channel 16 VHF before
the temporary safety zone is enforced.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
in the NPRM we offered to assist small
entities in understanding the rule so
that they could better evaluate its effects
on them and participate in the
rulemaking process.

Small businesses may send comments
on the actions of Federal employees

who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—-REG-FAIR (1-888-734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
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Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National

Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves the establishment of a safety
zone.

An environmental analysis checklist
and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04—1, 6.04—6, 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add a new temporary zone
§165.T11-162 to read as follows:

§165.T11-162 Safety Zone; Paradise Point
Fourth of July Fireworks; Mission Bay, San
Diego, CA.

(a) Location. The limits of the safety
zone are all the navigable waters within
600 feet of the fireworks barge located
at approximately 32°46.36" N,
117°14.57" W.

(b) Enforcement Period. This section
will be enforced from 8:45 p.m. to 9:30
p.m. on July 3, 2009. If the event
concludes prior to the scheduled
termination time, the Captain of the Port
will cease enforcement of this safety
zone and will announce that fact via
Broadcast Notice to Mariners.

(c) Definitions. The following
definition applies to this section:
designated representative means any
commissioned, warrant, and petty
officers of the Coast Guard on board
Coast Guard, Coast Guard Auxiliary,
and local, state, and federal law
enforcement vessels who have been
authorized to act on the behalf of the
Captain of the Port.

(d) Regulations. (1) Entry into, transit
through or anchoring within this safety
zone is prohibited unless authorized by

the Captain of the Port of San Diego or
his designated on-scene representative.

(2) Mariners requesting permission to
transit through the safety zone may
request authorization to do so from the
Patrol Commander (PATCOM). The
PATCOM may be contacted on VHF-FM
Channel 16.

(3) All persons and vessels shall
comply with the instructions of the
Coast Guard Captain of the Port or the
designated representative.

(4) Upon being hailed by U.S. Coast
Guard patrol personnel by siren, radio,
flashing light, or other means, the
operator of a vessel shall proceed as
directed.

(5) The Coast Guard may be assisted
by other federal, state, or local agencies.

Dated: May 5, 2009.
T.H. Farris,

Captain, U.S. Coast Guard, Captain of the
Port San Diego.

[FR Doc. E9—12601 Filed 5—-29-09; 8:45 am)]
BILLING CODE 4910-15-P

DEPARTMENT OF AGRICULTURE

Forest Service

36 CFR Part 223, 261
RIN 0596—-AB81

Sale and Disposal of National Forest
System Timber; Special Forest
Products and Forest Botanical
Products

AGENCY: Forest Service, USDA.
ACTION: Notice of delay of effective date.

SUMMARY: The Department is delaying
the effective date of this rule. The
Department previously delayed the
effective date on March 30, 2009. More
time is needed for the Forest Service to
properly respond to the comments and
to consider any potential changes to the
rule. A Federal Register document will
be published in the future that responds
to the comments and sets the effective
ate. The rule regulates the sustainable
free use, commercial harvest, and sale of
special forest products and forest
botanical products from National Forest
System lands.
DATES: Effective May 29, 2009, the
effective date for the rule published at
73 FR 79367, December 29, 2008, and
delayed at 74 FR 14049, March 30, 2009,
is delayed indefinitely. Forest Service
will publish notification in the Federal
Register when an effective date is

established.

FOR FURTHER INFORMATION CONTACT:
Richard Fitzgerald, Forest Service,
Forest Management Staff, (202) 205—



26092

Federal Register/Vol.

74, No. 103 /Monday, June 1, 2009/Rules and Regulations

1753. Individuals who use
telecommunication devices for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—-8339
between 8 a.m. and 8 p.m., Eastern
Standard Time, Monday through Friday.
SUPPLEMENTARY INFORMATION: The
Department is delaying the effective
date of the final rule published
December 29, 2008 (73 FR 79367),
which regulates the sustainable free use,
commercial harvest, and sale of special
forest products and forest botanical
products from National Forest System
lands. The Department previously
delayed the effective date on March 30,
2009 (74 FR 14049). Further delay is
necessary, because more time is needed
for the Forest Service to properly
respond to the comments and to
consider any potential changes to the
rule.

Dated: May 27, 2009.

Ann Bartuska,

Acting Deputy Under Secretary, Natural
Resources and Environment.

[FR Doc. E9-12685 Filed 5—-29-09; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 38
RIN 2900-AM53

Headstone and Marker Application
Process

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: This final rule amends the
Department of Veterans Affairs (VA)
regulations concerning headstones and
markers furnished by the Government
through the VA headstone and marker
program. It updates ordering procedures
for headstones and markers and
provides instructions for requesting the
addition of a new emblem of belief to
VA'’s list of emblems available for
inscription on Government-furnished
headstones and markers. Additionally,
this final rule establishes criteria to
guide VA’s decisions on requests to add
new emblems of belief to the list.

DATES: Effective Date: July 1, 2009.

FOR FURTHER INFORMATION CONTACT:
Lindee Lenox, Director, Memorial
Programs Service, Office of Field
Programs, National Cemetery
Administration, Department of Veterans
Affairs, 810 Vermont Avenue, NW.,
Washington, DC 20420. Telephone:
(202) 501-3100 (this is not a toll-free
number).

SUPPLEMENTARY INFORMATION: On
January 19, 2007, VA published a notice
of proposed rulemaking in the Federal
Register (72 FR 2480). We proposed to
amend VA'’s regulations concerning
procedures for ordering Government-
furnished headstones and markers and
to establish requirements for requesting
the addition of a new emblem of belief
to VA’s list of emblems available for
inscription on headstones and markers.
We provided a 60-day comment period,
which ended on March 20, 2007, and
received 538 comments from 522
individuals and 16 organizations. Of the
538 comments, 256 expressed support
for VA’s approval of a specific emblem
of belief. Several other commenters
suggested that VA conduct a review of
all existing emblem inscriptions to
ensure compliance with the proposed
rule. Since the proposed rule concerned
the procedures for adding a new
emblem to the list of emblems available
for inscription, not whether a specific
emblem should be added pursuant to
the proposed procedures or whether
each of the 2,774,634 graves currently
maintained by VA are marked in
accordance with the proposed
procedures, these comments are beyond
the scope of this rulemaking and will
not be addressed in this document.

Several commenters generally
questioned the rulemaking process and
our standard statements of compliance
with regulatory law. A few commenters
also requested that we send them
separate, written responses to each of
their comments. VA is required to
follow the rulemaking procedures
established by the Administrative
Procedure Act, other Federal statutes,
and various Executive Orders.
Comments concerning those procedures
are also beyond the scope of this
rulemaking and will not be addressed in
this document.

Based on the rationale set forth in the
proposed rule and in this document, we
adopt the provisions of the proposed
rule as a final rule with the changes
indicated below.

Application Process

Many commenters recommended that
VA establish a period within which it
must act on a request to add a new
emblem of belief to its list of emblems
available for inscription on
Government-furnished headstones and
markers. We disagree and will not make
any changes based on these comments.

To ensure that individuals are
afforded every opportunity to
substantiate their claims and receive the
full benefit of VA’s duty to assist, VA
has not established arbitrary or
unnecessary deadlines for deciding

applications for veterans benefits. For
the same reasons, we decline to
establish such a deadline for emblem
requests. Under 38 CFR 38.632(f), VA
will provide individuals who submit an
incomplete emblem request notice
concerning the status of their request
and an opportunity to submit additional
information. Also, in § 38.632(g), we
clarify that VA will decide applications
for new emblems only if they are
complete. Although we decline to
establish an arbitrary deadline for
deciding an emblem request,

§ 38.632(g)(1) limits such requests to
cases of immediate need. The request
must relate to an application for a
Government-furnished headstone or
marker for an eligible deceased
individual. Previously organizations
could request that VA add their emblem
to the list of emblems available for
inscription when there was no
immediate need. Many of the
submissions we received from
organizations were not actual
applications, but merely letters of
interest that required research, review,
and written responses. Under the new
“immediate need”’ requirement in
§38.632(g)(1), VA will be able to
process applications for new emblems
within a reasonable time after an
interment or other memorial ceremony.

Several commenters suggested that
VA could provide greater transparency
in the emblem request process by
providing notice of receipt of requests
and information concerning the status of
requests.

We agree that it is important to keep
applicants apprised of the status of their
requests. As described above regarding
§38.632(g), VA will decide complete
requests as soon as possible. Upon
receipt of an incomplete request to add
a new emblem of belief, § 38.632(f)
provides that VA will notify the
applicant in writing of any missing
information and that he or she has 60
days to submit the information. Further,
if the Under Secretary for Memorial
Affairs determines that an emblem
represents a belief but would adversely
affect the dignity and solemnity of the
cemetery environment, § 38.632(h)(2)
provides for additional notice to the
individual concerning remedial options.
These measures provide sufficient
transparency, and we decline to impose
additional administrative requirements
at this time.

Some commenters suggested that VA
allow living veterans and
servicemembers, particularly
servicemembers deployed to or serving
in combat zones, to request a new
emblem of belief in advance of need. We
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will not make any changes based on
these comments.

VA has a substantial interest in timely
providing inscribed headstones and
markers for interments or other
memorial ceremonies. By this we mean
that it is VA’s obligation to respond to
veterans’ next-of-kins’ or personal
representatives’ requests for inscribed,
Government-furnished headstones and
markers without undue delay. There are
currently over 23 million veterans and
1.4 million active duty servicemembers.
In addition, VA currently receives
approximately 350,000 applications for
Government-furnished headstones and
markers annually. VA has imposed the
immediate need requirement to ensure
that it meets its obligation to provide
headstones and markers for interments
and memorial ceremonies as
expeditiously as possible with available
resources. We decline to further burden
those resources by reviewing requests
for new emblems prior to time of need.
However, we note that veterans and
servicemembers may at any time make
their burial wishes known to their next-
of-kin or personal representatives and
may provide them a completed VA
Form 40-1330, Application for Standard
Government Headstone or Marker, for
their use if the need arises.
Servicemembers may also prepare this
form in advance and have it added to
their service department records.

Several commenters inquired about
VA’s application of the good cause
exception in § 38.632(g)(1) for
replacement headstones and markers.
Good cause will generally exist for
purposes of providing a replacement
headstone or marker if VA denies an
emblem request but subsequently adds
the emblem to the list of emblems
available for inscription. Whether there
is good cause in other situations will
depend upon the facts as determined by
VA'’s case-by-case review.

A few commenters questioned
whether VA’s action on an individual
request for a new emblem of belief
based upon immediate need would also
apply to all future requests for the same
emblem. The final rule prescribes
procedures for adding new emblems of
belief to VA’s list of emblems available
generally for inscription on
Government-furnished headstones and
markers. Upon approval of an
applicant’s request for addition of a new
emblem of belief, the emblem will be
added to the list and available for
inscription on all Government-furnished
headstones or markers.

Evaluation Criteria

Several commenters asserted that VA
should either approve all emblems of

belief or discontinue the program. The
Federal Government has a long history
of furnishing headstones and markers
inscribed with emblems of belief to the
family members or personal
representatives of deceased veterans for
interments or memorial ceremonies. The
headstone and marker program was
administered by the Department of the
Army until 1973 when Congress created
the National Cemetery System and
transferred authority for the program to
VA. Our experience has shown that
emblem of belief inscriptions are
requested for the majority of
Government-furnished headstone and
markers. Discontinuing this program
might cause veterans’ survivors to suffer
unnecessary grief and anguish during a
very difficult time. Further, as we
describe below, we believe that we can
address the commenters’ concerns by
imposing only very narrow, viewpoint-
neutral restrictions on the design of
emblems of belief and expressly
prohibiting VA evaluation of the beliefs
that they represent. Accordingly, we
decline the commenters’ suggestion that
we either approve all emblems of belief
or discontinue the optional inscription
of emblems.

Many commenters criticized proposed
§38.632(b)(3), which defined “belief
system” as meaning ‘‘genuine and non-
frivolous” religious opinions, doctrines
and/or principles. They also objected to
the provision in proposed § 38.632(h)
that allowed the Under Secretary for
Memorial Affairs to consider
“information from any source” in
evaluating a belief system and asserted
that any claim of authority by VA to
ascertain a belief system’s genuineness
and non-frivolousness is
unconstitutional. Other commenters
objected on constitutional grounds to
proposed § 38.632(e), which would
require applicants to establish that an
emblem is “widely used and recognized
as the symbol of a distinct belief
system” and produce supplemental
information concerning recognition of
the decedent’s belief system by a group,
organization, or another Federal agency.
Some commenters suggested that VA
limit its discretion to ascertaining
whether an eligible decedent’s declared
belief system was sincerely held or was
a belief system that played a role
equivalent to a religious belief system in
the life of that individual.

After carefully considering the
comments and the applicable law, we
agree with the commenters that it is
difficult to establish objective criteria in
VA’s regulations for evaluating the
religious beliefs of eligible deceased
veterans and family members consistent
with the First Amendment. In United

States v. Seeger, 380 U.S. 163, 184—-185
(1965), the Supreme Court held that
courts ‘““are not free to reject beliefs
because they consider them
‘incomprehensible.” Their task is
whether the beliefs professed by [an
individual] are sincerely held and
whether they are, in his own scheme of
things, religious.” See also Thomas v.
Review Bd. of the Indiana Employment
Sec. Div., 450 U.S. 707, 714 (1981) (The
issue of whether a belief qualifies as a
religion ““is not to turn upon a judicial
perception of the particular belief or
practice in question.”). In Wallace v.
Jaffree, 472 U.S. 38, 52 (1985), the Court
held that an “individual’s freedom to
choose his own creed is the counterpart
of his right to refrain from accepting the
creed established by the majority.” It
rejected the notion that this right
“merely proscribed the preference of
one Christian sect over another, but
would not require equal respect for the
conscience of the infidel, the atheist, or
the adherent of a non-Christian faith
such as Islam or Judaism.” Id.

In other contexts, courts have applied
various tests and indicia in an effort to
determine whether a belief or practice
has a religious character for First
Amendment purposes. See Seeger, 380
U.S. at 163; Wisconsin v. Yoder, 406
U.S. 205 (1972); Kalka v. Hawk, 215
F.3d 90, 98 (D.C. Cir. 2000); Alvarado v.
City of San Jose, 94 F.3d 1223 (9th Cir.
1996); Dettmer v. Landon, 799 F.2d 929
(4th Cir. 1986); Africa v. Commonwealth
of Pennsylvania, 662 F.2d 1025 (3rd Cir.
1981). However, we have determined
that these tests are not readily adaptable
to promulgation of binding, objective
criteria in the Department’s regulations.
For example, the Seeger test, under
which one would evaluate whether the
claimed belief occupies the same place
in the life of the adherent as an
orthodox belief in God holds in the life
of another individual, would require
some degree of subjective judgment on
the part of a Department official. Given
the difficulty in establishing objective
criteria that can withstand
constitutional challenge, we will not
evaluate any belief for which an
individual requests inscription of an
emblem of belief on a Government-
furnished headstone or marker. We have
determined that it is necessary to clarify
instead that VA’s discretion is limited to
ascertaining whether an emblem that
assertedly represents the decedent’s
religion or religious belief system
should be precluded because it is, for
reasons unrelated to religious beliefs,
inappropriate for inscription in VA
cemeteries or on Government-furnished
headstones and markers. In the absence
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of evidence to the contrary, VA will
accept an applicant’s statement
regarding the religious or functionally
equivalent belief of a deceased eligible
individual. VA will attempt to resolve
factual disputes concerning the emblem
that represents the decedent’s belief in
accordance with the decedent’s
expressed preference. In cases where the
decedent did not state a preference, VA
would look to the individual(s) most
likely to have the best knowledge of the
decedent’s religious or functionally
equivalent belief, which would be the
first individual(s) listed in

§ 38.632(g)(2)(ii) as follows: the
decedent’s surviving spouse; the
decedent’s children 18 years of age or
older; the decedent’s parents; or the
decedent’s siblings.

We also agree that emblems
representing individuals’ sincerely held
beliefs are appropriate for inscription on
Government-furnished headstones and
markers even if such beliefs are not
promulgated or endorsed by any
specific church, organized
denomination, or religious organization.
The Supreme Court has rejected the
notion that “to claim the protection of
the Free Exercise Clause one must be
responding to the commands of a
particular religious organization.” See
Frazee v. Illinois Dep’t of Employment
Sec., 489 U.S. 829, 833 (1989) (appellant
asserted he was a Christian but did not
claim to be a member of a particular
Christian sect). Further, we have
determined that it would not be too
burdensome for VA to provide for the
inscription of an emblem that represents
an individual’s, as opposed to a group’s,
asserted religious belief system. As
indicated on VA Form 40-1330, VA
already accommodates individual
requests for inscription of other optional
(birth date, date of death, military rank,
military awards, and war service) and
additional (terms of endearment,
nicknames, military or civilian
credentials or accomplishments, and
special military unit designations)
items, and digital imaging technology
has allowed VA'’s contractors to achieve
considerable flexibility in processing
inscription requests. Accordingly, we
have modified the rule to accommodate
the religious beliefs of decedents who
during their lives were not affiliated
with a religious group.

We wish to emphasize that we will
not require an individual requesting
inscription of a new emblem of belief to
provide supplemental information to
support his or her assertion that a
particular belief was sincerely held by
the decedent and played a role
functionally equivalent to that of
religion in the life of the decedent. Also,

we will not establish criteria for
“affiliated organizations” or require
endorsement from such organizations.
VA recognizes that several
denominations or sects may adhere to a
religious or functionally equivalent
belief, each with its own emblem
design. As described in this final rule,
we have determined that it is
appropriate to impose only minor,
reasonable limits on religious emblems,
to ensure that they do not undermine
the purpose of Government-furnished
headstones and markers or have an
adverse impact on the dignity and
solemnity of cemeteries honoring those
who served the nation. In doing so, VA’s
discretion will be limited to evaluating
emblems only for that narrow purpose.
VA will not evaluate an individual’s
sincerely-held religious or functionally
equivalent belief. VA’s acceptance of an
applicant’s statement regarding the
religious or functionally equivalent
belief of a deceased eligible individual
does not constitute an endorsement or
approval of that belief.

Several commenters objected to
proposed § 38.632(b)(4), under which
we proposed to prohibit inscription of
emblems that are obscene or have an
adverse impact on the dignity and
solemnity of cemeteries. The
commenters suggested that we remove
the provision because the terms
“obscene” and “adverse impact” are too
ambiguous or ill-defined, and leave
room for arbitrary or subjective
decision-making. We agree that the
constitutional obscenity standard,
which includes a determination of
whether the average person applying
contemporary community standards
would find that the expression appeals
to the prurient interest, would be
difficult to apply in the context of VA’s
emblems of belief determinations. To
ensure clarity and consistency, the
availability of markers furnished by the
Federal Government should not turn on
local community standards. Moreover,
emblems depicting certain kinds of
sexual content may be inappropriate for
display on Government-furnished
markers even if those emblems might
not be deemed obscene. Accordingly,
we have removed that standard and will
prohibit instead emblems that explicitly
or graphically depict or describe sexual
content that is shocking, titillating, or
pandering in nature. However, we
disagree with and decline the
commenters’ suggestion that we avoid
establishing a standard for determining
whether an emblem is appropriate for
inscription on Government-furnished
headstones and markers.

National cemeteries and Government-
furnished headstones and markers serve

a particular, congressionally mandated
purpose, namely, to commemorate the
gallant dead in a manner commensurate
with the dignity of their sacrifice. See 38
U.S.C. 2403(c) (cemeteries under VA
control shall be considered “shrines as
a tribute to our gallant dead”); see also
38 U.S.C. 2306(a) (eligibility for
Government-furnished headstones and
markers). Under 38 U.S.C. 2404(a), VA
has authority to promulgate all rules
and regulations necessary and
appropriate for administration of
national cemeteries. Section 2404(c)(1)
further authorizes VA to provide
“appropriate” grave markers and to
prescribe rules concerning inscription of
information on those markers. We
interpret these clear statutory provisions
as authorizing VA to prohibit
inscription of emblems that would have
an adverse impact on the dignity and
solemnity of cemeteries.

The commenters object to the
proposed ‘“‘adverse impact” standard
because it is susceptible to multiple
interpretations. However, we note that
regulatory language is not
unconstitutionally vague simply
because it is susceptible to multiple
interpretations. See Nat’l Endowment
for the Arts v. Finley, 524 U.S. 569, 583
(1998) (“decency and respect for the
diverse beliefs and values of the
American public” was not an
unconstitutionally vague evaluation
criteria). “[W]hen the Government is
acting as a patron rather than a
sovereign, the consequences of
imprecision are not constitutionally
severe.” Id. at 589. Nonetheless, we
have determined that it would be
helpful to expand the definition of
“emblem of belief” in § 38.632(b)(2) to
identify certain kinds of emblems that
would have an adverse impact on the
dignity and solemnity of cemeteries. In
this regard, we have proscribed
emblems that are graphic depictions or
descriptions of sexual content that is
shocking, titillating, or pandering in
nature; or that include coarse or abusive
language or images. In our view, these
restrictions are reasonable in light of the
express purpose of National Cemeteries
and Government-furnished headstones
and markers. Moreover, such exclusions
do not impermissibly discriminate on
the basis of viewpoint. Cf. Bethel School
Dist. 403 v. Fraser, 478 U.S. 675 (1986)
(school district did not engage in
impermissible viewpoint
discrimination, or otherwise violate the
First Amendment, by disciplining a
student for giving a lewd speech at a
school assembly).

We have carefully avoided judging an
individual’s religious or functionally
equivalent belief and intend only to
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proscribe the inscription of emblems
that are not appropriate for cemeteries
and Government-furnished headstones
and markers that honor deceased
veterans. We acknowledge that
proscribing explicit or graphic sexual
content and coarse or abusive language
inserts a minor but unavoidable element
of subjectivity in VA’s decisions.
However, the Court of Appeals for the
Federal Circuit has emphasized that
restrictions on speech in nonpublic fora
“may be reasonable if they are aimed at
preserving the property for its intended
use.” Griffin v. Sec’y of Veterans Affairs,
288 F.3d 1309, 1323 (Fed. Cir. 2002)
(citing Perry Educ. Ass’n v. Perry Local
Educators’ Ass’n, 460 U.S. 37, 50-51
(1983)). In Griffin, the Federal Circuit
held that “the government has
established national cemeteries to serve
particular commemorative and
expressive roles” in a nonpublic forum.
Griffin, 288 F.3d at 1324. The court also
held that the nature and function of the
national cemeteries make the
preservation of dignity and decorum a
paramount concern, and that the
Government “must have greater
discretion to decide what speech is
permissible in national cemeteries than
in those fora which serve no patriotic
purpose.” Id. Because the judgments
necessary to ensure that cemeteries
remain sacred to the honor and memory
of those interred or memorialized there
may defy objective description and may
vary with individual circumstances, the
court concluded that “the discretion
vested in VA administrators by [the
challenged regulation] is reasonable in
light of the characteristic nature and
function of national cemeteries.” Griffin,
at 1325.

The Federal Circuit’s analysis in
Griffin may be extended to the provision
of Government-furnished headstones
and markers, even if they are not placed
in a national cemetery. In Perry v.
McDonald, 280 F.3d 159, 171 (2d Cir.
2001), the Court of Appeals for the
Second Circuit held that viewpoint-
neutral restrictions on the speech
depicted on vanity license plates need
only be reasonable in light of the
purpose of the forum. See also Griffin,
288 F.3d at 1321 (“restraints on speech
in a nonpublic forum will be upheld
unless they are unreasonable or they
embody impermissible viewpoint
discrimination’’). The court stated that
“automobile license plates are
governmental property intended
primarily to serve a governmental
purpose”” and must be approved prior to
issuance. Perry, 280 F.3d at 169.
Similarly, in a 1948 opinion, the Army
Judge Advocate General (JAG) held that

title to Government-furnished
headstones and markers, which are
installed for the express Government
purpose of commemorating deceased
veterans in a respectful manner, remains
with the Government. The VA Office of
the General Counsel has interpreted the
law regarding ownership of headstones
and markers consistent with the JAG
opinion since the transfer of the
national cemetery system to VA in 1973.
The fact that VA makes available to the
applicant the option of inscribing an
emblem does not detract from the
proprietary interest the Government
maintains in the headstone or marker or
from the solemn purpose of the
headstone or marker.

As a check on discretion,
§ 38.632(g)(4) states that an adverse
impact determination “may not be made
based on the content of the religious or
functionally equivalent belief that the
emblem represents.” Section
38.632(h)(2) provides for notice
concerning any VA determination that
an emblem design is inappropriate and
an opportunity to modify the design
before any final decision. Finally,
should any applicant disagree with the
Under Secretary’s decision concerning
the design of an emblem, the decision
is a final agency action for purposes of
judicial review under the
Administrative Procedure Act. See 5
U.S.C. 701-706. Accordingly, this final
rule is narrowly-tailored to ensure that
VA meets its obligation to provide
headstones and markers that
appropriately honor the service of
deceased veterans.

Other Administrative Matters

Some commenters expressed concern
about the requirement in proposed
§38.632(e)(7) concerning trademark and
copyright restrictions. The commenters
found it contradictory for VA to limit
inscription of emblems to those that are
free from copyright and trademark
restrictions because VA currently allows
for inscription of two emblems that are
not free from such restrictions. Other
commenters suggested that VA should
not restrict an emblem that has
copyright or trademark protections if the
copyright or trademark owner has
authorized inscription of the emblem on
Government-furnished headstones and
markers.

VA administers the headstone and
marker program with the assistance of
over 165 contractors and 40 vendors.
The list of emblems available for
inscription on Government-furnished
headstones and markers is distributed to
these contractors and vendors and to the
general public for purposes of
expediting the application for and

delivery of headstones and markers.
Emblems are added to the list for the
future general use of all applicants for
Government-furnished headstones and
markers. Further, VA does not have the
resources or legal duty to monitor and
protect the intellectual property rights
of others. That duty belongs to the
owner of the intellectual property. For
these reasons, VA has determined that
it is not feasible to add restricted-use
emblems to the list of emblems available
for inscription. Nonetheless, we agree
with the commenters that there is a less
restrictive alternative to proscribing
inscription of intellectual property.
Accordingly, we will modify
§ 38.632(e)(2) to clarify that the
requested emblem must be free of
copyright or trademark restrictions or
authorized by the owner for inscription
on Government-furnished headstones
and markers. A few commenters also
inquired about inscription technology
and the costs to individuals for
inscribing an emblem of belief on a
headstone or marker. Regarding
inscription technology, VA contracts
with private vendors for the
procurement and inscription of
headstones and markers. As
technologies improve, VA amends
contracts to incorporate improved and
diverse manufacturing techniques to
take advantage of new inscription
technologies. There are no costs
imposed on families to inscribe
emblems on Government-furnished
headstone or markers.

Paperwork Reduction Act

Although this final rule will impose a
new information collection for requests
to add a new emblem of belief to VA’s
list of emblems available for inscription
on Government-furnished headstones
and markers, VA has concluded that
this new requirement will affect fewer
than 10 individuals within any 12-
month period. Under 5 CFR 1320.3(c),
requests that do not impose a collection
of information on 10 or more entities
within any 12-month period do not
constitute a collection of information
under the Paperwork Reduction Act (44
U.S.C. 3501-3521). Therefore, this final
rule contains no provisions constituting
a new collection of information.
Furthermore, the Office of Management
and Budget (OMB) previously approved
all collections of information referenced
in this final rule under control number
2900-0222. This rule does not change
those collections.

Executive Order 12866

Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
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when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity). The
Executive Order classifies a ““significant
regulatory action,” requiring review by
OMB unless OMB waives such review,
as any regulatory action that is likely to
result in a rule that may: (1) Have an
annual effect on the economy of $100
million or more or adversely affect in a
material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities; (2) create
a serious inconsistency or interfere with
an action taken or planned by another
agency; (3) materially alter the
budgetary impact of entitlements,
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or (4) raise novel legal or policy
issues arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

The economic, interagency,
budgetary, legal, and policy
implications of this final rule have been
examined, and it has been determined
to be a significant regulatory action
under the Executive Order because it
may raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

Regulatory Flexibility Act

The Secretary hereby certifies that
this final rule would not have a
significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601-612. This
final rule primarily affects only
individuals who request Government-
furnished headstones and markers for
deceased eligible veterans. Therefore,
pursuant to 5 U.S.C. 605(b), this rule is
exempt from the initial and final
regulatory flexibility analysis
requirements of 5 U.S.C. 603 and 604.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that
agencies prepare an assessment of
anticipated costs and benefits before
issuing any rule that may result in an
expenditure by State, local, or tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
one year. This proposed rule would
have no such effect on State, local, and
tribal governments, or on the private
sector.

Catalog of Federal Domestic Assistance
Program Number

The Catalog of Federal Domestic
Assistance program numbers and titles
for this proposed rule are 64.201,
National Cemeteries; and 64.202,
Procurement of Headstones and Markers
and/or Presidential Memorial
Certificates.

List of Subjects in 38 CFR Part 38

Administrative practice and
procedure, Cemeteries, Veterans.

Approved: February 20, 2009.
John R. Gingrich,
Chief of Staff, Department of Veterans Affairs.
m For the reasons set out in the
preamble, the Department of Veterans
Affairs amends 38 CFR part 38 as
follows:

PART 38—NATIONAL CEMETERIES
OF THE DEPARTMENT OF VETERANS
AFFAIRS

m 1. The authority citation for part 38
continues to read as follows:

Authority: 38 U.S.C. 501(a), unless
otherwise noted.

m 2. Revise § 38.632 to read as follows:

§38.632 Headstone or marker application
process.

(a) General. This section contains
procedures for ordering a Government-
furnished headstone or marker through
the National Cemetery Administration
(NCA) headstone and marker
application process for burial or
memorialization of deceased eligible
veterans and eligible family members. It
also contains procedures for requesting
the inscription of new emblems of belief
on Government-furnished headstones
and markers.

(b) Definitions. For purposes of this
section:

(1) Applicant means the decedent’s
next-of-kin (NOK), a person authorized
in writing by the NOK, or a personal
representative authorized in writing by
the decedent to apply for a Government-
furnished headstone or marker and, in
appropriate instances, a new emblem of
belief for inscription on a Government-
furnished headstone or marker.

(2) Emblem of Belief means an
emblem that represents the decedent’s
religious affiliation or sincerely held
religious belief system, or a sincerely
held belief system that was functionally
equivalent to a religious belief system in
the life of the decedent. In the absence
of evidence to the contrary, VA will
accept as genuine an applicant’s
statement regarding the sincerity of the
religious or functionally equivalent
belief system of a deceased eligible

individual. The religion or belief system
represented by an emblem need not be
associated with or endorsed by a
church, group or organized
denomination. Emblems of belief do not
include social, cultural, ethnic, civic,
fraternal, trade, commercial, political,
professional or military emblems. VA
will not accept any emblem that would
have an adverse impact on the dignity
and solemnity of cemeteries honoring
those who served the Nation, including
(but not limited to) emblems that
contain explicit or graphic depictions or
descriptions of sexual organs or sexual
activities that are shocking, titillating, or
pandering in nature; and emblems that
display coarse or abusive language or
images.

(3) Federally-administered cemetery
means a VA National Cemetery,
Arlington National Cemetery, the
Soldiers’ and Airmen’s Home National
Cemetery, a military post or base
cemetery of the Armed Forces, a service
department academy cemetery, and a
Department of the Interior National
Cemetery.

(4) Headstones or markers means
headstones or markers that are
furnished by the Government to mark
the grave or memorialize a deceased
eligible veteran or eligible family
member.

(5) State veterans cemetery means a
cemetery operated and maintained by a
State or territory for the benefit of
deceased eligible veterans or eligible
family members.

(c) Headstone or Marker Application
Process. (1) Headstones or markers will
be ordered automatically during the
process of arranging burial or
memorialization for a deceased eligible
veteran or eligible family member in a
national cemetery or a State veterans
cemetery that uses the NCA electronic
ordering system. Cemetery staff will
order a Government-furnished
headstone or marker by entering
information received from the applicant
directly into the NCA electronic
ordering system. Unless a new emblem
of belief is requested (see paragraph
(d)(1) of this section), no further
application is required to order a
Government-furnished headstone or
marker when the national or state
cemetery uses the NCA electronic
ordering system.

(2) Submission of a completed VA
Form 40-1330 (Application for
Standard Government Headstone or
Marker) is required when a request for
a Government-furnished headstone or
marker is not made using the NCA
electronic ordering system. VA Form
40-1330 requires the applicant to
provide information about the decedent,
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inscription preferences, and placement
of headstone or marker. There is a space
in the Remarks section of VA Form 40—
1330 for applicants to clarify
information or make special requests, to
include an emblem of belief that is not

currently available. To access VA Form
40-1330 use the following link: http://
www.va.gov/vaforms/va/pdf/40-
1330.pdf.

(d) Application Process for New
Emblems of Belief. When there is an

immediate need, and the applicant
requests a new emblem of belief for
inscription on a new, first Government-
furnished headstone or marker for a
deceased eligible individual, the
following procedures will apply:

If the burial or memorialization of an eligible individual is in a:

The applicant must:

(1) Federally-administered cemetery or a State veterans cemetery that

uses the NCA electronic ordering system.

(2) Private cemetery (deceased eligible veterans only), Federally-ad-
ministered cemetery or a State veterans cemetery that does not use

the NCA electronic ordering system.

(i) Submit a written request to the director of the cemetery where burial
is requested indicating that a new emblem of belief is desired for in-
scription on a Government-furnished headstone or marker; and

(i) Provide the information specified in paragraph (e) of §38.632 to the
NCA Director of Memorial Programs Service.

(i) Submit a completed VA Form 40-1330 to the NCA Director of Me-
morial Programs Service, indicating in the REMARKS section of the
form that a new emblem of belief is desired; and

(i) Provide the information specified in paragraph (e) of §38.632 to the
NCA Director of Memorial Programs Service.

(e) Application. The applicant must
identify the deceased eligible individual
for whom a request has been made to
add a new emblem of belief to those
emblems of belief available for
inscription on Government-furnished
headstones and markers. The
application must include the following:

(1) Certification by the applicant that
the proposed new emblem of belief
represents the decedent’s religious
affiliation or sincerely held religious
belief system, or a sincerely held belief
system that was functionally equivalent
to a religious belief system in the life of
the decedent.

(2) A three-inch diameter digitized
black and white representation of the
requested emblem that is free of
copyright or trademark restrictions or
authorized by the owner for inscription
on Government-furnished headstones
and markers and can be reproduced in
a production-line environment in stone
or bronze without loss of graphic
quality.

(f) Incomplete application. If VA
determines that an application for a new
emblem of belief is incomplete, VA will
notify the applicant in writing of any
missing information and that he or she
has 60 days to submit such information
or no further action will be taken. If the
applicant does not submit all required
information or demonstrate that he or
she has good cause for failing to provide
the information within 60 days of the
notice, then the applicant will be
notified in writing that no further action
will be taken on the request for a new
emblem.

(g) Evaluation criteria. The Director of
NCA'’s Office of Field Programs shall
forward to the Under Secretary for
Memorial Affairs all complete
applications, any pertinent records or
information, and the Director’s

recommendation after evaluating
whether:

(1) The applicant has demonstrated
that there is an immediate need to
inscribe the emblem on a new, first,
Government-furnished headstone or
marker for a deceased eligible
individual, unless good cause is shown
for an exception;

(2) The applicant has submitted a
certification concerning the emblem that
meets the requirements of paragraph
(e)(1) of this section.

(i) In the absence of evidence to the
contrary, VA will accept as genuine an
applicant’s statement regarding the
sincerity of the religious or functionally
equivalent belief system of a deceased
eligible individual. If a factual dispute
arises concerning whether the requested
emblem represents the sincerely held
religious or functionally equivalent
belief of the decedent, the Director will
evaluate whether the decedent gave
specific instructions regarding the
appropriate emblem during his or her
life and the Under Secretary will resolve
the dispute on that basis.

(ii) In the absence of such
instructions, the Under Secretary will
resolve the dispute in accordance with
the instructions of the decedent’s
surviving spouse. If the decedent is not
survived by a spouse, the Under
Secretary will resolve the dispute in
accordance with the agreement and
written consent of the decedent’s living
next-of-kin. For purposes of resolving
such disputes, next-of-kin means the
living person(s) first listed as follows:

(A) The decedent’s children 18 years
of age or older, or if the decedent does
not have children, then

(B) The decedent’s parents, or if the
decedent has no surviving parents, then

(C) The decedent’s siblings.

(3) The emblem meets the definition
of an emblem of belief in paragraph
(b)(2);

(4) The emblem would not have an
adverse impact on the dignity and
solemnity of cemeteries honoring those
who served the Nation—for example,
the emblem cannot contain explicit or
graphic depictions or descriptions of
sexual organs or sexual activities that
are shocking, titillating, or pandering in
nature, or display coarse or abusive
language or images. A determination
that an emblem would have an adverse
impact on the dignity and solemnity of
cemeteries honoring those who served
the Nation may not be made based on
the content of the religious or
functionally equivalent belief that the
emblem represents.

(5) The emblem meets the technical
requirements for inscription specified in
paragraph (e)(2) of this section.

(h) Decision by the Under Secretary
for Memorial Affairs. (1) A decision will
be made on all complete applications. A
request to inscribe a new emblem on a
Government-furnished headstone or
marker shall be granted if the Under
Secretary for Memorial Affairs finds that
the request meets each of the applicable
criteria in paragraph (g) of this section.
In making that determination, if there is
an approximate balance between the
positive and negative evidence
concerning any fact material to making
that determination, the Under Secretary
shall give the benefit of the doubt to the
applicant. The Under Secretary shall
consider the Director of NCA’s Office of
Field Programs’ recommendation and
may consider information from any
source.

(2) If the Under Secretary for
Memorial Affairs determines that
allowing the inscription of a particular
proposed emblem would adversely
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affect the dignity and solemnity of the
cemetery environment or that the
emblem does not meet the technical
requirements for inscription, the Under
Secretary shall notify the applicant in
writing and offer to the applicant the
option of either:

(i) Omitting the part of the emblem
that is problematic while retaining the
remainder of the emblem, if this is
feasible, or

(ii) Choosing a different emblem to
represent the religious or functionally
equivalent belief that does not have
such an adverse impact.

Applicants will have 60 days from the
date of the notice to cure any adverse
impact or technical defect identified by
the Under Secretary. Only if neither
option is acceptable to the applicant, the
applicant’s requested alternative is also
unacceptable, or the applicant does not
respond within the 60-day period, will
the Under Secretary ultimately deny the
application.

(3) If the Under Secretary determines
that the request should be denied and
that decision is based wholly or partly
on information received from a source
other than the applicant, then the
following procedure will be followed:

(i) A tentative decision denying the
request will be prepared;

(i) Written notice of the tentative
decision accompanied by a copy of any
information on which the Under
Secretary intends to rely will be
provided to the applicant;

(iii) The applicant will have 60 days
from the date of the written notice
specified in subparagraph (ii) to present
evidence and/or argument challenging
the evidence and/or tentative decision;
and

(iv) The Under Secretary will consider
the applicant’s submission under
subparagraph (iii) and will issue a final
decision on the request.

(4) The Director, Office of Field
Programs, will provide the individual
who made the request written notice of
the Under Secretary’s decision.

Authority: (38 U.S.C. 501, 2404).

[FR Doc. E9—12650 Filed 5—29-09; 8:45 am]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 51 and 52
[EPA-HQ-OAR-2003-0062; FRL—8910-6]
RIN 2060—-AN86

Implementation of the New Source

Review Program for Particulate Matter
Less Than 2.5 Micrometers (PM. s5)

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule; notice of grant of
reconsideration and administrative stay
of regulation.

SUMMARY: The Environmental Protection
Agency (EPA or Agency) is providing
notice that through a letter signed on
April 24, 2009, EPA has granted a
petition for reconsideration dated
February 10, 2009, submitted by
Earthjustice on behalf of the National
Resources Defense Council (NRDC) and
the Sierra Club, with respect to the final
rule titled, “Implementation of the New
Source Review (NSR) Program for
Particulate Matter Less Than 2.5
Micrometers (PM,s),” published on
May 16, 2008. In addition, EPA has
administratively stayed one of the
provisions to which the petitioners
objected—a “‘grandfathering” provision
for PM, s contained in the federal
prevention of significant deterioration
(PSD) program. The EPA will publish
notification in the Federal Register

establishing a comment period and
opportunity for a public hearing for the
reconsideration proceeding.

The petition for reconsideration and
request for administrative stay can be
found in the docket for the May 16,
2008 rule. The EPA considered the
petition for reconsideration and request
for stay, along with information
contained in the rulemaking docket, in
reaching a decision on both the
reconsideration and the stay.

DATES: Effective June 1, 2009, 40 CFR
52.21(i)(1)(xi) is stayed for a period of
three months, until September 1, 2009.
FOR FURTHER INFORMATION CONTACT: Mr.
Dan deRoeck, Air Quality Policy
Division, (C504-03), U.S.
Environmental Protection Agency,
Research Triangle Park, NC 27711;
telephone number: (919) 541-5593; or
e-mail address: deroeck.dan@epa.gov.

SUPPLEMENTARY INFORMATION:

I. How Can I Get Copies of This
Document and Other Related
Information?

This Federal Register notice, the
petition for reconsideration and the
letter granting reconsideration and an
administrative stay of the grandfathering
provision under the federal PSD
program at 40 CFR 52.21(i)(1)(xi) are
available in the docket that EPA has
established for the final rule titled
“Implementation of the New Source
Review (NSR) Program for Particulate
Matter Less Than 2.5 Micrometers
(PM>5),” published on May 16, 2008 at
73 FR 28321, under Docket ID No. EPA—
HQ-OAR-2003-0062. The table below
identifies the petitioner, the date EPA
received the petition, the document
identification number for the petition,
the date of EPA’s response, and the
document identification number for
EPA’s response.

Petition: EPA response:
Petitioner etit%?mt?oo{EP A Document No. D?ég %anEA Document No.
P in docket P in docket
National Resources Defense Council/Sierra Club ..........cccceeeeciiieeiieeeciieeeennes 2/10/2009 0281 4/24/2009 0282

Note that all document numbers listed
in the table are in the form of “EPA—
HQ-OAR-2003-0062—xxxx."”’

All documents in the docket are listed
on the http://www.regulations.gov Web
site. Although listed in the index, some
information may not be publicly
available, i.e., confidential business
information or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly

available only in hard copy form.
Publicly available docket materials are
available either electronically through
http://www.regulations.gov or in hard
copy at the EPA Docket Center, Docket
ID No. EPA-HQ-OAR-2003-0062, EPA
West, Room 3334, 1301 Constitution
Avenue, Northwest, Washington, DC.
The Public Reading Room is open from
8:30 a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Public
Reading Room is (202) 566—1744, and

the telephone number for the EPA
Docket Center is (202) 566—1742.

In addition to being available in the
docket, an electronic copy of this
Federal Register notice and EPA’s
response letter to the petitioners are also
available on the World Wide Web at
http://www.epa.gov/nsr.

II. Judicial Review

Under Clean Air Act section 307(b),
judicial review of the Agency’s decision
concerning the stay is available only by
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filing a petition for review in the U.S.
Court of Appeals for the District of
Columbia Circuit on or before July 31,
2009.

Dated: May 22, 2009.
Lisa P. Jackson,
Administrator.

m For reasons discussed in the
preamble, the EPA amends 40 CFR part
52 as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52

continues to read as follows:
Authority: 42 U.S.C. 7401 et seq.

§52.21 [Amended]

m 2. Effective June 1, 2009, in § 52.21,
paragraph (i)(1)(xi) is administratively
stayed until September 1, 2009.

[FR Doc. E9-12572 Filed 5—29-09; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2008-0797-200824(a);
FRL-8911-5]

Approval and Promulgation of Air
Quality Implementation Plans: South
Carolina; Approval of Section 110(a)(1)
Maintenance Plan for the 1997 8-Hour
Ozone Standard for Cherokee County

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve a revision to the South
Carolina State Implementation Plan
(SIP) concerning the maintenance plan
addressing the 1997 8-hour ozone
standard for Cherokee County, South
Carolina. This maintenance plan was
submitted for EPA action on December
13, 2007, by the State of South Carolina,
and ensures the continued attainment of
the 1997 8-hour ozone national ambient
air quality standard (NAAQS) through
the year 2014. EPA is approving the SIP
revision pursuant to section 110 of the
Clean Air Act (CAA). The maintenance
plan meets all the statutory and
regulatory requirements, and is
consistent with EPA’s guidance. On
March 12, 2008, EPA issued a revised
ozone standard. Today’s action,
however, is being taken to address
requirements under the 1997 8-hour
ozone standard. Requirements for the
Cherokee County Area under the 2008
8-hour ozone standard will be addressed
in the future.

DATES: This rule is effective on July 31,
2009 without further notice, unless EPA
receives relevant adverse comment by
July 1, 2009. If EPA receives such
comment, EPA will publish a timely
withdrawal in the Federal Register
informing the public that this rule will
not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R04—
OAR-2008-0797, by one of the
following methods:

1. http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

2. E-mail: benjamin.lynorae@epa.gov.

3. Fax: (404) 562—9019.

4. Mail: “EPA-R04-0OAR-2008—
0797,” Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960.

5. Hand Delivery or Courier: Lynorae
Benjamin, Chief, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 to 4:30, excluding Federal
holidays.

Instructions: Direct your comments to
Docket ID No. “EPA-R04-OAR-2008-
0797.” EPA’s policy is that all
comments received will be included in
the public docket without change and
may be made available online at http:
//www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit through http://
www.regulations.gov or e-mail,
information that you consider to be CBI
or otherwise protected. The http://
www.regulations.gov Web site is an
“anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your

name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.
Docket: All documents in the
electronic docket are listed in the http:
//www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding Federal holidays.
FOR FURTHER INFORMATION CONTACT: Zuri
Farngalo, Regulatory Development
Section, Air Planning Branch, Air,
Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency, Region 4, 61 Forsyth Street,
SW., Atlanta, Georgia 30303—8960. Zuri
Farngalo may be reached by phone at
(404) 562-9152 or by electronic mail
address farngalo.zuri@epa.gov.
SUPPLEMENTARY INFORMATION:

Table of Contents

1. Background

II. Analysis of the State’s Submittals

III. Final Action

IV. Statutory and Executive Order Reviews

I. Background

In accordance with the CAA, the
Cherokee County Area in South
Carolina was designated as a
nonattainment area effective November
6, 1991 (56 FR 56694) because the area
did not meet the 1-hour ozone NAAQS.

On December 15, 1992, the State of
South Carolina submitted a request to
redesignate the Cherokee County Area
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to attainment for the 1-hour ozone
standard. Included in the same package
along with the redesignation request,
South Carolina submitted the required
1-hour ozone monitoring data and
maintenance plan ensuring the areas
would remain in attainment for the 1-
hour ozone standard for a period of 10
years. The maintenance plan submitted
by South Carolina followed applicable
law and EPA guidance for the required
period.

EPA approved South Carolina’s
request to redesignate the Cherokee
County, South Carolina area (67 FR
20647) to attainment for the 1-hour
ozone standard. The maintenance plan
for Cherokee County was approved on
April 26, 2002, with an effective date of
June 25, 2002 (67 FR 2647).

On April 30, 2004, EPA designated
and classified areas for the 1997 8-hour
ozone NAAQS (69 FR 23858), and
published the final Phase 1 Rule for
implementation of the 1997 8-hour
ozone NAAQS (69 FR 23951), also
known as the “Phase 1 Implementation
Rule.” The Cherokee County Area was
designated as attainment for the 1997 8-
hour ozone standard, effective June 15,
2004. The attainment area consequently
was required to submit a 10-year
maintenance plan under section 110(a)
(1) of the CAA and the Phase 1
Implementation Rule. On May 20, 2005,
EPA issued guidance providing
information on how a State might fulfill
the maintenance plan obligation
established by the CAA and the Phase
1 Implementation Rule (Memorandum
from Lydia N. Wegman to Air Division
Directors, Maintenance Plan Guidance
Document for Certain 8-hour Ozone
Areas Under Section 110(a)(1) of Clean
Air Act, May 20, 2005—hereafter
referred to as “ Wegman
Memorandum’’). On December 22, 2006,
the United States Court of Appeals for
the District of Columbia Circuit issued
an opinion that vacated EPA’s Phase 1
Implementation Rule for the 1997 8-
hour Ozone Standard. (South Coast Air
Quality Management District v. EPA,
472 F.3d 882 (DC Cir. 2006).) The Court
vacated those portions of the Phase 1
Implementation Rule that provided for
regulation of the 1997 8-hour ozone
nonattainment areas designated under
Subpart 1 in lieu of Subpart 2 (of part
D of the CAA), among other portions.
The Court’s decision does not alter any
requirements under the Phase 1 Rule for

this maintenance plan. South Carolina’s
December 13, 2007, proposed SIP
revision satisfies the section 110(a)(1)
CAA requirements for a plan that
provides for implementation,
maintenance, and enforcement of the
1997 8-hour ozone NAAQS in the
Cherokee County Area.

II. Analysis of the State’s Submittals

On December 13, 2007, the State of
South Carolina submitted a SIP revision
containing the 1997 8-hour ozone
maintenance plan for the Cherokee
County Area as required by section
110(a)(1) of the CAA and the provisions
of EPA’s Phase 1 Implementation Rule
(see 40 CFR 51.905(a)(4)). The purpose
of this plan is to ensure continued
attainment and maintenance of the 1997
8-hour ozone NAAQS in the Cherokee
County Area until 2014.

As required, this plan provides for
continued attainment and maintenance
of the 1997 8-hour ozone NAAQS in the
area for 10 years from the effective date
of the area’s designation as attainment
for the 1997 8-hour ozone NAAQS, and
includes components illustrating how
the Cherokee County Area will continue
attainment of the 1997 8-hour ozone
NAAQS and provides contingency
measures. Each of the section 110(a)(1)
plan components is discussed below for
each area.

(a) Attainment Inventory. South
Carolina developed comprehensive
inventories of volatile organic
compounds (VOC) and nitrogen oxide
(NOx) emissions from area, stationary
point, stationary area, on-road mobile,
biogenic, and non-road mobile sources
using 2002 as the base year to
demonstrate maintenance of the 1997 8-
hour ozone NAAQS for the Cherokee
County Area. The year 2002 is an
appropriate year for South Carolina to
base attainment level emissions because
States may select any one of the three
years on which the 1997 8-hour
attainment designation was based (2001,
2002, and 2003). The State’s submittal
contains the detailed inventory data and
summaries by source category. Using
the 2002 inventory as a base year
reflects one of the years used for
calculating the air quality design
values ! on which the 1997 8-hour

1The air quality design value at a monitoring site
is defined as that concentration that when reduced
to the level of the standard ensures that the site
meets the standard. For a concentration-based

ozone designation decisions were based.
It also is one of the years in the 2000—
2004 period used to establish baseline
visibility levels for the regional haze
program.

A practical reason for selecting 2002
as the base year emission inventory is
that Section 110(a)(2)(B) of the CAA and
the Consolidated Emissions Reporting
Rule (67 FR 39602, June 10, 2002)
require States to submit emissions
inventories for all criteria pollutants and
their precursors every three years, on a
schedule that includes the emissions
year 2002. The due date for the 2002
emissions inventory is established in
the rule as June 2004. In accordance
with these requirements, South Carolina
compiles a Statewide emissions
inventory for point sources on an
annual basis. On-road mobile emissions
of VOC and NOx were estimated using
MOBILE 6.2 motor vehicle emissions
factor computer model. Non-road
mobile emissions data were derived
using the U.S. EPA’s Non-Road model.

In projecting data for the attainment
year 2014 inventory, South Carolina
used several methods to project data
from the base year 2002 to the years
2010, 2012, and 2014. These projected
inventories were developed using EPA-
approved technologies and
methodologies. EPA’s Emissions Growth
Analysis System model was used to
derive growth factors for area source
data. These growth factors were used to
estimate projected area source
emissions. The 2020 emissions
inventory was used to develop
projections for stationary point,
stationary area and nonroad mobile
sources. The projections for stationary
point sources and nonroad mobile
sources were calculated by applying a
one percent per year industrial growth
rate, based on forecasted economic
indicators listed in University of South
Carolina Moore Business School
publications.

The following table provides VOC and
NOx emissions data for the 2002 base
attainment year inventory, as well as
projected VOC and NOx emissions
inventory data for 2010 2012, and, 2014.

standard, the air quality design value is simply the
standard-related test statistic. Thus, for the primary
and secondary ozone standards, the 3-year average
annual fourth-highest daily maximum 8-hour
average ozone concentration is also the air quality
design value for the site. 40 CFR Part 50, Appendix
I, Section 3.
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TABLE 1—CHEROKEE COUNTY VOC AND NOx EMISSIONS INVENTORY
Emissions 2002 2010 2012 2014
Total VOC (10NS PO AAY) .eoouvieiieiiieiieeiee ettt e 46.61 46.44 46.51 46.63
Total NOx (10NS PEI dAY) ..eeiueiiieeiiieieeetee sttt 11.21 8.84 8.24 7.77

As shown in Table 1 above, the
Cherokee County Area is projected to
decrease total NOx emissions from the
base year of 2002 to the maintenance
year of 2014. Total VOC emissions
steadily decreased from the base year of
2002 through 2010, but are then
projected to increase by 0.12 tons per
day between the years 2012 to the
maintenance year of 2014. However,
year 2014 emissions are only slightly
more than the baseline year emission
level. Thus South Carolina
demonstrated that the 1997 8-hour
ozone standard will continue to be
maintained. This small increase of 0.02
tons per day above the base year 2002
inventory is not expected to have an
impact on maintenance of the 1997
standard, particularly because the VOC
inventory in this area is dominated by
biogenic sources. On-road mobile
emission projections were calculated by
using EPA’s MOBILES6.2 emission factor
model.

As shown in the table above, South
Carolina has demonstrated that the
future year emissions will be less than
or consistent with the 2002 base
attainment year’s emissions for the 1997
8-hour ozone NAAQS. The attainment
inventory submitted by South Carolina
for this area is consistent with the
criteria as discussed in the Wegman
Memorandum. EPA finds that the future
emissions levels in 2010, 2012, and
2014 are expected to be similar to or less
than the emissions levels in 2002. In the
event that a future 8-hour ozone
monitoring reading in this area is found
to violate the 1997 ozone standard, the
contingency plan section of the
maintenance plan includes measures
that will be promptly implemented to
ensure that this area returns to
maintenance of the 1997 ozone
standard. Please see section (d)
Contingency Plan, below, for additional
information related to the contingency
measures.

(b) Maintenance Demonstration. The
primary purpose of a maintenance plan
is to demonstrate how an area will
continue to remain in attainment with
the 1997 8-hour ozone standard for the
10-year period following the effective
date of designation as unclassifiable/
attainment. The end projection year for
the maintenance plan for the Cherokee
County Area is 2014. As discussed in
section (a) Attainment Inventory above,

South Carolina identified the level of
ozone-forming emissions that were
consistent with attainment of the
NAAQS for ozone in 2002. South
Carolina projected VOC and NOx
emissions for the years 2010, 2012, and
2014 in the Cherokee County Area; and
EPA finds that the future emissions
levels in those years are expected to be
similar to or below the emissions levels
in 2002.

South Carolina’s SIP revisions also
rely on several air quality measures that
will provide for additional 8-hour ozone
emissions reductions in the Cherokee
County Area. These measures include
the implementation of the following,
among others: (1) Tier 2 Motor Vehicle
Emissions and Fuel Standards, (2)
Heavy-Duty Gasoline and Diesel
Highway Vehicles Standard, (3) Large
Nonroad Diesel Engines Rule, (4)
Nonroad Spark Ignition Engines and
Recreational Engines Standard, (5) NOx
SIP Call, (6) New Source Review (NSR)
program, (7) Reasonably Available
Control Measures (RACM) (8), and (9)
Clean Air Interstate Rule (CAIR) 2.

(c) Ambient Air Quality Monitoring.
The table below shows design values for
the Cherokee County Area. The ambient
ozone monitoring data was collected at
sites that were selected with assistance
from the U.S. EPA and are considered
to be representative of the area of
highest concentration.

There is one monitor in the Cherokee
County Area. There were no recent
design values above the 1997 0.08 ppm
standard and it is anticipated that the
monitors will remain at current
locations, unless otherwise allowed to
be removed in consultation with the
EPA and in accordance with the 40 CFR
part 58.

TABLE 2—DESIGN VALUES FOR 8-

HOUR OzONE
Cherokee
Year County

(in ppm)
2000-2002 .....cccvveereeeieennn. 0.087
20012003 .....ccooeevieeeeeeeeeeees 0.084
2002-2004 .....coeeveeeeeeieennn. 0.080
2003-2005 .....ccooeeiieeeeeeeeeeees 0.075

2Despite the legal status of CAIR as remanded,
many facilities have already installed or are
continuing with plans to install emission controls
that may benefit the Cherokee County Area.

TABLE 2—DESIGN VALUES FOR 8-
Hour OzoNE—Continued

Cherokee
Year County
(in ppm)
2004-2006 0.074
2005-2007 0.073
2006-2008 0.074

Based on the Table above, the most
recent design values identified
demonstrate attainment with the 1997 8-
hour ozone NAAQS. Further, these
design values indicate that the Cherokee
County Area is expected to continue
attainment of the 1997 8-hour ozone
NAAQS. The attainment level for the
1997 8-hour ozone standard is
effectively 0.084 ppm. However, in the
event that a design value at the
Cherokee County Area monitor exceeds
the 1997 8-hour ozone standard of 84
parts per billion, the Contingency Plan
included in South Carolina’s
maintenance plan submittal includes
contingency measures which will be
promptly implemented in section (d)
Contingency Plan, below.

(d) Contingency Plan. The section
110(a)(1) maintenance plans include
contingency provisions to promptly
correct any violation of the 1997 8-hour
ozone NAAQS that occurs. The
contingency indicator for the Cherokee
County Area maintenance plan is based
on updates to the emission inventories.
The triggering mechanism for activation
of contingency measures is a ten percent
or greater increase in emissions of either
VOC or NOx based on the 2002
emissions inventory. In this
maintenance plan, if contingency
measures are triggered, South Carolina
is committing to implement the
measures as expeditiously as
practicable, but no longer than twenty-
four months. Some of the contingency
measures include: (1) Reasonably
Available Control Technology (RACT)
for NOx and VOC on existing stationary
sources; (2) implementation of diesel
retrofit programs, including incentives
for performing retrofits for fleet vehicle
operations 3; (3) alternative fuel

3 At this time, there is not an approved method
for determining emission reductions from a Diesel
Inspection and Maintenance program. Therefore,
there is no technical basis to award emission credits

Continued
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programs for fleet vehicles ¢; (4) gas can
and lawnmower replacement programs;
(5) voluntary engine idling reduction
programs; (6) implementation of
additional control in upwind areas; and
(7) other measures deemed appropriate
at the time as a result of advances in
control technologies.

These contingency measures and
schedules for implementation satisfy
EPA’s long-standing guidance on the
requirements of section 110(a)(1) of
continued attainment. Continued
attainment of the 1997 8-hour ozone
NAAQS in the Cherokee County Area
will depend, in part, on the air quality
measures discussed previously (see
section II). In addition, South Carolina
commits to verify the 1997 8-hour ozone
status in each maintenance plan through
annual and periodic evaluations of the
emissions inventories. In the annual
evaluation, South Carolina will review
VOC and NOX emission data from
stationary point sources. During the
periodic evaluations (every three years),
South Carolina will update the
emissions inventory for all emissions
source categories, and compare the
updated emissions inventory data to the
projected 2010, 2012, and 2014
attainment emissions inventories to
verify continued attainment of the 1997
8-hour ozone standard.

II1. Final Action

Pursuant to section 110 of the CAA,
EPA is approving the maintenance plan
addressing the 1997 8-hour ozone
standard in Cherokee County, South
Carolina which was submitted by South
Carolina on December 13, 2007, and
ensures continued attainment of the
1997 8-hour ozone NAAQS through the
year 2014. EPA has evaluated South
Carolina’s submittal and has determined
that it meets the applicable
requirements of the CAA and EPA
regulations, and is consistent with EPA
policy.

EPA is publishing this rule without
prior proposal because the Agency
views this as a non-controversial
amendment and anticipates no adverse
comments. However, in the proposed
rules section of this Federal Register
publication, EPA is publishing a

for a heavy duty diesel inspection and maintenance
program in the SIP. However, we do not want to
preclude future technical changes that may make
awarding such emission credits possible. If it is
necessary to implement contingency measures for
this area, South Carolina, in coordination with EPA,
will evaluate the feasibility of this program as a
contingency measure at that time. If a technical
basis for emission credits is not available, other
contingency measures will need to be implemented.

41f this contingency measure is necessary it will
be considered and evaluated in accordance with
Section 211(4)(A).

separate document that will serve as the
proposal to approve the SIP revision
should adverse comment be filed. This
rule will be effective on July 31, 2009
without further notice unless the
Agency receives adverse comment by
July 1, 2009. If EPA receives such
comments, then EPA will publish a
document withdrawing the final rule
and informing the public that the rule
will not take effect. All public
comments received will then be
addressed in a subsequent final rule
based on the proposed rule. EPA will
not institute a second comment period
on this action. Any parties interested in
commenting must do so at this time. If
no such comments are received, the
public is advised this rule will be
effective on July 31, 2009 and no further
action will be taken on the proposed
rule.

IV. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve State choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves State law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by State law. For that
reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

* Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
Tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the State, and EPA notes that
it will not impose substantial direct
costs on Tribal governments or preempt
Tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

Section 307(b)(1) of the Clean Air Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by July 31, 2009. Filing a petition
for reconsideration by the Administrator
of this final rule does not affect the
finality of this action for the purposes of
judicial review nor does it extend the
time within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. Parties with objections to this
direct final rule are encouraged to file a
comment in response to the parallel
notice of proposed rulemaking for this
action published in the proposed rules
section of today’s Federal Register,
rather than file an immediate petition
for judicial review of this direct final
rule, so that EPA can withdraw this
direct final rule and address the
comment in the proposed rulemaking.
This action may not be challenged later
in proceedings to enforce its
requirements. (See section 307(b)(2).)



Federal Register/Vol.

74, No. 103 /Monday, June 1, 2009/Rules and Regulations

26103

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Incorporation by reference,
Ozone, Nitrogen dioxides, Reporting
and recordkeeping requirements,
Volatile organic compounds.

Dated: May 15, 2009.
Beverly H. Banister,
Acting Regional Administrator, Region 4.

m 40 CFR part 52 is amended as follows:
PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart PP—South Carolina

m 2. Section 52.2120(e) is amended by
adding a new entry for the “Cherokee
County 8-Hour Ozone Section 110(a)(1)
Maintenance Plan for the 1997 8-hour
ozone standard” to read as follows:

§52.2210 Identification of plan.

* * * * *

(e)* EE

EPA-APPROVED SOUTH CAROLINA NON-REGULATORY PROVISIONS

Applicable

geographic or

Name of nonregulatory SIP provision nonattainment Effective date EPA approval date Explanation
area

Cherokee County 110(a)(1) Mainte-
nance Plan for the 1997 8-Hour
Ozone Standard.

Cherokee County

cation].

12/13/2007 July 31, 2009. [Insert citation of publi-

[FR Doc. E9-12546 Filed 5—29-09; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2007-0836-200739(f);
FRL-8911-6]

Approval and Promulgation of
Implementation Plans; Florida;
Removal of Gasoline Vapor Recovery
From the Southeast Florida Area

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: EPA is taking final action to
approve revisions to the State
Implementation Plan (SIP) submitted by
the State of Florida on May 31, 2007, for
the purpose of removing Stage II vapor
control requirements for new and
upgraded gasoline dispensing facilities
in Dade, Broward, and Palm Beach
Counties (hereafter referred to as the
“Southeast Florida Area”), and to phase
out Stage II requirements for existing
facilities in those counties. In addition,
EPA is approving this SIP revision
which requires new and upgraded
gasoline dispensing facilities and new
bulk gasoline plants statewide to
employ Stage I vapor control systems,
and phases in Stage I vapor control
requirements statewide for existing
gasoline dispensing facilities. This final
rule addresses a comment made on
EPA’s proposed rulemaking previously
published for this action.

DATES: This rule will be effective July 1,
2009.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R04-OAR-
2007-0836. All documents in the
electronic docket are listed in the http://
www.regulations.gov Web site. Although
listed in the index, some information is
not publicly available, i.e., Confidential
Business Information or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960. EPA
requests that, if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Twunjala Bradley, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960. The
telephone number is (404) 562—9352.
Ms. Bradley can also be reached via

electronic mail at
bradley.twunjala@epa.gov.

SUPPLEMENTARY INFORMATION:

Table of Contents

I. Background

II. EPA Guidance and Clean Air Act (CAA)
Requirements

III. Today’s Action

IV. Comment and Response

V. Final Action

VI. Statutory and Executive Order Review

I. Background

On January 6, 1992, EPA designated
the Southeast Florida Area as a
“moderate” ozone nonattainment area
for the 1-hour ozone standard (56 FR
56694). As a result of the designation,
the State of Florida was required to
implement Stage II vapor recovery.
Pursuant to the requirements of section
182(b)(3) of the CAA, Florida developed
Florida Administrative Code (F.A.C.)
Rule 62-252.400, “Gasoline Dispensing
Facilities-Stage II Vapor Recovery.” The
rule established that new gasoline
dispensing facilities built after
November 15, 1992, were required to
employ Stage II systems upon start-up;
and existing facilities were required to
install Stage II systems by specific dates
ranging from June 30, 1993, to
November 15, 1994. This State rule was
submitted as part of Florida’s SIP and
approved by EPA effective April 25,
1994 (59 FR 13883).

On November 8, 1993, Florida
submitted to EPA an ozone
redesignation request and maintenance
plan for the Southeast Florida Area for
attainment status for the 1-hour ozone
standard. This request was due to the
State implementing all measures
required for moderate ozone
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nonattainment areas under the CAA and
exhibiting three years of clean data
(1990-1992) for the 1-hour ozone
standard. The maintenance plan,
demonstrated that nitrogen oxides
(NOx) and volatile organic compound
(VOC) emissions in the area would
remain below the 1990 “attainment
year” levels throughout the ten-year
period from 1995 to 2005. In making
these projections, Florida factored in the
emissions benefit (primarily VOCs) of
the area’s Stage II program, thereby
maintaining this program as part of its
1-hour ozone SIP. EPA approved the
maintenance plan and redesignation
request effective April 25, 1995 (60 FR
10325). Subsequently, the maintenance
plan was extended by Florida to 2015
and approved by EPA, effective April
13, 2004 (69 FR 7127).

On May 31, 2007, Florida submitted
a SIP revision requesting the removal of
Stage II vapor control requirements for
new and upgraded gasoline dispensing
facilities in the Southeast Florida Area,
and to phase out Stage II requirements
for existing facilities in those counties.
In addition to removing Stage II
requirements for the Southeast Florida
Area, Florida’s SIP revision requires
Stage I vapor recovery at new and
upgraded gasoline dispensing facilities
statewide; phase in Stage I vapor
recovery statewide for existing gasoline
dispensing facilities not previously
required to have Stage I; and tanker
trucks and trailers to ensure connection
of the vapor return line at facilities
equipped for Stage I vapor recovery
statewide. Currently, Florida’s Stage I
vapor recovery is required for gasoline
dispensing facilities in seven counties
designated as maintenance areas for 8-
hour ozone (including Duval, Orange,
Hillsborough, Pinellas, Palm Beach,
Broward, and Miami-Dade Counties).

On September 16, 2008, EPA
simultaneously published a proposed
rule (73 FR 53404) and a direct final
rule (73 FR 53378) approving the
aforementioned revisions to Florida’s
SIP. The proposed and direct final rules
stated that if EPA received adverse
comment by October 16, 2008, the direct
final rule would be withdrawn and
would not take effect. EPA subsequently
received an adverse comment regarding
the approval of the submittal on
September 16, 2008, and thus withdrew
the direct final rulemaking on October
27,2008 (73 FR 63639).

II. EPA Guidance and CAA
Requirements

On April 6, 1994, EPA promulgated
the regulations requiring the phase-in of
on-board refueling vapor recovery
(ORVR) systems on new motor vehicles.

Under CAA section 202(a)(6) areas
classified under section 181 as moderate
ozone nonattainment areas were not
required to implement Stage II vapor
recovery programs after promulgation of
the ORVR standards. The CAA no
longer required moderate areas to
impose Stage II controls under section
182(b)(3) and such areas could
implement SIP revisions to remove the
requirements. However, at the time of
ORVR promulgation, the Southeast
Florida Area Stage II program was
already in place and had been included
in the State’s November 8, 1993,
redesignation request and 1-hour ozone
maintenance plan for the area; therefore
Florida elected not to remove the
program from the SIP at that time.

As mentioned above, the Southeast
Florida Area is currently designated as
attainment for the 1997 8-hour (0.08
parts per million (ppm)) ozone standard
and has had an approved attainment
and maintenance plan for the 1-hour
ozone standard since April 25, 1995 (60
FR 10325). On March 12, 2008, EPA
strengthened its National Ambient Air
Quality Standard (NAAQS) for the 8-
hour primary ground-level ozone
standard from 0.08 ppm (previously set
in 1997) to 0.075 ppm. The Southeast
Florida Area’s 8-hour ozone standard
design values for the years 2005—2007
were 0.074 ppm for Dade County, 0.067
ppm for Broward County and 0.066 ppm
for Palm Beach County. These levels
were below both the 1997 8-hour ozone
standard and the 2008 8-hour ozone
standard. Preliminary data through 2008
indicates that the Southeast Florida
Area is in compliance of both the 1997
and 2008 8-hour ozone standards.

On January 5, 2005, EPA published
nonattainment and attainment
designations for the PM, s standard (70
FR 944). The Southeast Florida Area
was designated as attainment for the
PM, s standard and has remained in
attainment through 2008. The level of
the current PM, 5 annual standard is 15
micrograms per cubic meter (Lg/m3).
The annual PM, s design value for
Southeast Florida Area for the period of
2005-2007 was 8.6 pug/m3. On October
17, 2006, EPA promulgated a revised
NAAQS for PM; s retaining the annual
PM, s standard of 15 ug/m3 and revising
the 24-hour PM; 5 standard from 65
ug/m3 to 35 pug/ms3. The effective date for
the new standard was December 18,
2006.1 Florida submitted a letter dated

10n February 24, 2009, the U.S. Court of Appeals
for the DC Circuit granted a petition for review of
EPA’s decision to retain the annual PM, s standard
of 15 pg/m?3 and remanded the matter to EPA for
further proceedings but did not vacate the standard.
American Farm Bureau Federation v. EPA (D.C.
Cir., No. 06—1410).

December 12, 2007, which
recommended that the entire State of
Florida be designated as attainment for
the PM, 5 standard. On December 22,
2008, in accordance with the CAA, EPA
designated the State of Florida
(including Southeast Florida Area) as
attainment of the 2006, 24-hour PM> 5
standard. The daily PM> s design value
for Southeast Florida Area for the period
of 2005-2007 was 24.3 ug/ms3.
Preliminary data through 2008 indicates
that the Southeast Florida Area is in
compliance of both the 1997 and 2006
particulate matter standards.

EPA’s primary consideration for
determining the approvability of
Florida’s request to remove Stage II
vapor control requirements for new and
upgraded gasoline dispensing facilities
in the Southeast Florida Area, and for
the phase out of Stage II requirements
for existing facilities in those counties,
is contingent on whether this requested
action complies with section 110(1) of
the CAA. Section 110(1) of the CAA
states that:

Each revision to an implementation plan
submitted by a State under this Chapter shall
be adopted by such State after reasonable
notice and public hearing. The administrator
shall not approve a revision of a plan if the
revision would interfere with any applicable
requirement concerning attainment and
reasonable further progress (as defined in
Section 7501 of this title), or any other
applicable requirement of this chapter.

III. Today’s Action

EPA is taking final action to approve
the SIP revision submitted by Florida
for the purpose of removing Stage II
vapor control requirements for new and
upgraded gasoline dispensing facilities
in Miami-Dade, Broward, and Palm
Beach Counties, and phasing out Stage
II requirements for existing facilities in
those counties. Additionally, EPA is
approving rule changes which would
require new and upgraded gasoline
dispensing facilities and new bulk
gasoline plants statewide to employ
Stage I vapor control systems, and
would phase in Stage I vapor control
requirements statewide for existing
gasoline dispensing facilities. EPA is
also responding to the adverse comment
received on the September 16, 2008,
rulemaking proposing to approve the
aforementioned revisions (see 73 FR
53378). These approval actions are
based on EPA’s analyses of whether
these requests comply with section
110(1) of the CAA. EPA’s analyses for
the State of Florida’s submittal are
described in detail in the proposed and
direct final rules published September
16, 2008 (73 FR 53404 and 73 FR 53378,
respectively).



Federal Register/Vol.

74, No. 103 /Monday, June 1, 2009/Rules and Regulations

26105

IV. Comment and Response

The following is a summary of the
adverse comment received on the direct
final and proposed rules published,
September 16, 2008, and EPA’s response
to the comment.

Comment: The commenter alleges that
removal of the Stage II vapor recovery
requirement with sole reliance on ORVR
canisters to reduce vehicle refueling
emissions violates the EPA rules for
such emissions to be less than or equal
to 0.2 grams/gallon. The commenter
provided data from a study that the
commenter believes supports his claim.

Response: The commenter provided
three sets of test data that he alleges
shows that existing ORVR systems emit
in excess of 0.2 grams/gallon. The
results of the three sets of test data

presented claim that actual emissions
range from 0.481 to 1.002 grams/gallon.
The commenter does not explain why
he believes this is relevant to the
removal of Stage II requirements in the
Southeast Florida Area.

In this rulemaking, EPA is making no
finding on the validity of the test data
or the commenter’s interpretation of the
results presented. Rather, EPA assessed
whether excess emissions of the
magnitude alleged to occur by the
commenter could impact the
noninterference demonstration prepared
by Florida.

Removing the Stage II vapor recovery
requirement from the Southeast Florida
Area’s portion of the Florida SIP may
result in a small, temporary increase in
VOC emissions within the three

Southeast Florida counties. In the May
31, 2007, SIP revision, Florida estimated
anthropogenic VOC emissions in the
Southeast Florida Area to be 512.6 tons/
day in 2005, falling to 494.6 tons/day in
2010 and 467.2 tons/day in 2015. By
comparison, 1990 VOC emission rates
were 867.8 tons/day. Florida has
projected a continued decrease in VOC
emissions from 2005 to 2010 and 2015
even with the removal of Stage II vapor
recovery systems. Specifically, Florida
projects reductions from 2005 VOC
emission rates of 18 tons/day in 2010
and 45.4 tons/day in 2015. The
following table shows the expected
emission changes in comparison with
the emissions that would occur if the
Stage II vapor recovery requirement
were to remain in force.

TABLE 1—TOTAL VOC 2 EMISSIONS FROM SOUTHEAST FLORIDA AREA WITH & WITHOUT VEHICLE REFUELING (STAGE II)

[Tons per day]

1990 2005 2010 2015
without with with without with without
Stage Il Stage Il Stage Il Stage Il Stage Il Stage Il
Miami-Dade ........cccceeerierinieneneeeeee 399.8 208.3 200.0 202.1 191.6 192.8
Broward 239.6 154.6 145.3 147.2 135.9 136.9
Palm Beach ... 228.4 149.7 143.2 144.7 136.7 137.5
SE Florida Total .......ccoceeviniiiieiiens 867.8 512.6 488.4 494.0 464.2 467.2

Using 2007 gasoline and gasohol sales
data, if the commenter’s data are
accurate, the Southeast Florida Area
emission inventories projections for
2010 and 2015 would only increase by
1.98 to 5.64 tons/day. This is
significantly less than the expected
reductions projected to occur from 2005
to 2010 (18 tons/day) and 2015 (45 tons/
day). Hence, EPA concludes that even if
the commenter’s data are accurate,
emissions of VOCs in the Southeast
Florida Area would still continue to
decrease from 2005 emission levels.
Since the Southeast Florida Area was in
attainment in 2005 for the ozone
NAAQS, and continues to be in
attainment, EPA has determined that
removal of Stage II vapor recovery
systems in the Southeast Florida Area
would not result in interference with
attainment or maintenance of the ozone
NAAQS. Similarly, the Southeast
Florida area is in attainment for the
particulate matter NAAQS and, for the
reasons stated in the proposal and

2The total VOC emissions in this area also
include a biogenic component that is assumed
constant over time. The biogenic VOC emissions for
the individual counties are estimated at 211.3 tpd
for Miami-Dade, 174.5 tpd for Broward, and 399.6
tpd for Palm Beach. These amounts can be added
to the man-made emissions to get the total VOC
emissions.

previous direct final rule, EPA has
determined that removal of Stage II
vapor recovery systems in the Southeast
Florida Area would not result in
interference with attainment or
maintenance of the ozone and
particulate matter NAAQS, or any other
Clean Air Act applicable requirement.

Based on the factors mentioned above,
EPA believes that Florida’s
demonstration to remove the Stage II
requirement from the Florida SIP for the
Southeast Florida Area is consistent
with section 110(1) of the CAA.

V. Final Action

EPA is taking final action to approve
the revisions to the Florida SIP for the
purpose of removing Stage II vapor
control requirements for new and
upgraded gasoline dispensing facilities
in Miami-Dade, Broward, and Palm
Beach Counties, and phasing out Stage
I requirements for existing facilities in
those counties. Additionally, EPA is
approving rule changes that would
require new and upgraded gasoline
dispensing facilities and new bulk
gasoline plants statewide to employ
Stage I vapor control systems, and
would phase in Stage I vapor control
requirements statewide for existing
gasoline dispensing facilities. This SIP

revision includes changes to F.A.C.
Chapters 62—210.200 Definitions, 62—
210.310 Air General Permits, 62—
210.920 Air General Permit Forms, 62—
252.200 Definitions, 62—-252.300
Gasoline Dispensing Facilities—Stage I
Vapor Recovery, 62—252.400 Gasoline
Dispensing Facilities—Stage II Vapor
Recovery, 62—252.500 Gasoline Tanker
Trucks, 62—296—418 Bulk Gasoline
Plants, and 62-296.509 Bulk Gasoline
Plants (Repealed). These revisions are
consistent with EPA guidance and the
CAA, as amended in 1990.

VI. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve State choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves State law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by State law. For that
reason, this action:

e Is not a “significant regulatory
action” subject to review by the Office
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of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

e Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
Tribal implications as specified by

Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the State, and EPA notes that
it will not impose substantial direct
costs on Tribal governments or preempt
Tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by July 31, 2009. Filing a petition
for reconsideration by the Administrator
of this final rule does not affect the
finality of this action for the purposes of
judicial review nor does it extend the
time within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to

EPA-APPROVED FLORIDA REGULATIONS

enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Nitrogen dioxide, Ozone,
particulate matter, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Dated: May 11, 2009.
Beverly H. Banister,
Acting Regional Administrator, Region 4.

m 40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart K—Florida

m 2. Section 52.520(c) is amended by:
m a. Under Chapter 62—-210 revising
entries for “62—210.200” and ‘62—
210.300” and

m b. Under Chapter 62—-252 revising
entries for “62-252.200", “62—252.300",
“62-252.400" and “62—-252.500" and
m c. Under Chapter 62—296, revising
entry for “62-296-509” and

m d. Under Chapter 62-210, adding
entries for “62—210.310" and “62—
210.920” and

m e. Under Chapter 62—296, adding the
entry for “62-296.418" to read as
follows:

§52.520 Identification of plan.
* * * * *
(C) * x %

State citation

Title/subject

State effective

EPA approval date

Explanation

date
Chapter 62-210 Stationary Sources—General Requirements

62-210.200 ............... Definitions ......ccvveevieciiiieeeeeeeeeee. 9/4/2006 June 1, 2009. [Insert citation of
publication].

62-210.300 ............... Permits Required ........c.ccccceeieieinne 9/4/2006 June 1, 2009. [Insert citation of
publication].

62-210.310 ......ceee... Air General Permits .........cccccceeeneeen. 9/4/2006 June 1, 2009. [Insert citation of
publication].

62-210.920 ............... Air General Permit Forms ............... 9/4/2006 June 1, 2009. [Insert citation of

publication].
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P . ] State effective :
State citation Title/subject date EPA approval date Explanation
Chapter 62-252 Gasoline Vapor Control
62-252.200 ............... Definitions .......ccocceeeviieeeiiee e, 9/4/2006 June 1, 2009. [Insert citation of
publication].
62-252.300 ............... Gasoline  Dispensing  Facilities- 9/4/2006 June 1, 2009. [Insert citation of
Stage | Vapor Recovery. publication].
62-252.400 ............... Gasoline  Dispensing  Facilities- 9/4/2006 June 1, 2009. [Insert citation of
Stage Il Vapor Recovery. publication].
62-252.500 ............... Gasoline Tanker Trucks .................. 9/4/2006 June 1, 2009. [Insert citation of
publication].
Chapter 62-296 Stationary Sources—Emission Standards
62-296.418 ............... Bulk Gasoline Plants .........ccccccce..... 9/4/2006 June 1, 2009. [Insert citation of
publication].
62-296.509 ............... Bulk Gasoline Plants .........cccccviiies eveieenieeieeenn June 1, 2009. [Insert citation of Repealed.
publication].
* * * * *

[FR Doc. E9-12575 Filed 5-29-09; 8:45 am]
BILLING CODE 6560-50—P

GENERAL SERVICES
ADMINISTRATION

48 CFR Parts 546 and 552

[GSAR Amendment 2009-08; GSAR Case
2008-G514 (Change 36); Docket 2008—-0007;
Sequence 7]

RIN 3090-Al69

General Services Administration
Acquisition Regulation; GSAR Case
2008—-G514; Rewrite of Part 546,
Quality Assurance

AGENCIES: General Services
Administration (GSA), Office of the
Chief Acquisition Officer.

ACTION: Final rule.

SUMMARY: The General Services
Administration (GSA) is amending the
General Services Administration
Acquisition Regulation (GSAR) by
revising sections of GSAR Part 546 and
552 that provides requirements for
quality assurance.

DATES: Effective Date: June 1, 2009.

FOR FURTHER INFORMATION CONTACT: For
clarification of content, contact Jeritta
Parnell, Procurement Analyst, at (202)

501-4082. For information pertaining to
status or publication schedules, contact
the Regulatory Secretariat (VPR), 1800 F
Street, NW, Room 4041, Washington,
DC, 20405, (202) 501-4755. Please cite
Amendment 2009-08, GSAR case 2008—
G514 (Change 36).

SUPPLEMENTARY INFORMATION:

A. Background

The GSA is amending the General
Services Administration Acquisition
Regulation (GSAR) to revise GSAR Parts
546 and 552 as follows:

The GSAR section 546.302—70, Source
Inspection by Quality Approved
Manufacturer for fixed-price supply
contracts, is revised to include
applicability to certain programs, i.e.,
stock, special order program, wildfire.
The subsection is revised to include
reference to FAR 52.246-2, Inspection
of Supplies—Fixed Price.

The GSAR section 546.302—71, Source
inspection, is retained with no revisions
to the clause except for the replacement
of Federal Supply Service (FSS) with
Federal Acquisition Service (FAS).

The GSAR section 546.302-72,
Destination inspection, is added to
prescribe the clause at 552.246-78,
Inspection at Destination.

The language in GSAR 546.312,
Construction contracts, that prescribes
the clause at 552.246—72, Final
Inspection and Tests, is retained.

The language in GSAR 546.470-2,
Certification Testing, is deleted.

The language in GSAR 546.708,
Warranties of data, is revised to place
emphasis on the role of the contracting
officer.

The language in GSAR 546.710,
Contract clause, is revised to add the
clause at 552.246-77, Additional
Contract Warranty Provisions for
Supplies of a Noncomplex Nature. This
clause is used when the FAR clause at
52.246-17, Warranty of Supplies of a
Noncomplex Nature, is included in
solicitations and contracts. The
prescriptive language in paragraphs (b),
(c), and (d) is deleted. The clauses
prescribed in paragraphs (b), (c), and (d)
are being deleted.

The clause at GSAR 552.246—17,
Warranty of Supplies of a Noncomplex
Nature, is being deleted as it
unnecessarily repeats, paraphrases, or
otherwise restates material contained in
the FAR. A new clause GSAR 552.246—
77, Additional Contract Warranty
Provisions for Supplies of a
Noncomplex Nature, is added to
provide for GSA unique rights and
remedies.

The clause at GSAR 552.246.70,
Source Inspection by Quality Approved
Manufacturer, is revised to edit and
clarify existing clause language.
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The clause at GSAR 552.246-71,
Source Inspection by Government, is
retained.

The clause at GSAR 552.246-72, Final
Inspection and Tests, is being retained.

The clause at GSAR 552.246-73,
Warranty—Multiple Award Schedule, is
being relocated to GSAR Part 538.

The clause at GSAR 552.246-75,
Guarantees, is being deleted. The FAR
provides sufficient guidance.

The clause at GSAR 552.246-76,
Warranty of Pesticides, is being deleted.
This clause was determined to be
unnecessary for inclusion in the GSAR.

The clause at GSAR 552.246-78,
Inspection at Destination, is being
added to provide for inspection by
Government personnel at destination.

The GSA published a proposed rule
with request for comments in the
Federal Register at 73 FR 45379 on
August 5, 2008. There was one public
comment from one respondent. The
respondent recommended retaining the
clause at GSAR 552.246-72, Final
Inspection and Tests. The GSA agrees
and the clause is retained.

This is not a significant regulatory
action and, therefore, was not subject to
review under Section 6(b) of Executive
Order 12866, Regulatory Planning and
Review, dated September 30, 1993. This
rule is not a major rule under 5 U.S.C.
804.

B. Regulatory Flexibility Act

The General Services Administration
certifies that this final rule will not have
a significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because the rule is not considered
substantive. It clarifies existing
language, deletes obsolete coverage, and
edits existing language.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the changes to the
GSAR do not impose recordkeeping or
information collection requirements, or
otherwise collect information from
offerors, contractors, or members of the
public that require approval of the
Office of Management and Budget under
44 U.S.C. Chapter 35, et seq.

List of Subjects in 48 CFR Parts 546 and
552

Government procurement.

Dated: May 14, 2009.
David A. Drabkin,
Acting Chief Acquisition Officer, Office of
the Chief Acquisition Officer, General
Services Administration.
m Therefore, GSA amends 48 CFR parts
546 and 552 as set forth below:

m 1. The authority citation for 48 CFR
parts 546 and 552 continues to read as
follows:

Authority: 40 U.S.C. 121(c).
PART 546—QUALITY ASSURANCE

m 2. Revise section 546.302—70 to read
as follows:

546.302-70 Source inspection by Quality
Approved Manufacturer for fixed-price
supply contracts.

(a) For solicitations issued and
contracts awarded by FAS that will
exceed the simplified acquisition
threshold and include the clause at
52.246-2, Inspection of Supplies—
Fixed-Price:

(1) The contracting officer shall insert
the clause at 552.246-70, Source
Inspection by Quality Approved
Manufacturer, in solicitations and
contracts that provide for source
inspection for the Stock and Special
Order Programs.

(2) The contracting officer may
authorize inspection and testing at
manufacturing plants or other facilities
located outside the United States,
Puerto Rico, or the U.S. Virgin Islands,
under paragraph (a)(1) of the clause at
552.246-70 under any of the
circumstances listed below after
coordinating the authorization with
QVOC and documenting the
authorization in the file.

(i) Inspection services are available
from another Federal agency with
primary inspection responsibility in the
geographic area.

(ii) An inspection interchange
agreement exists with another agency
for inspection at a contractor’s plant.

(iii) Other considerations will ensure
more economical and effective
inspection consistent with the
Government’s interest.

(b) When the estimated value of the
acquisition is below the simplified
acquisition threshold and will include
the clause at 52.246-2, Inspection of
Supplies—Fixed-Price, insert the clause
at 552.246-70, Source Inspection by
Quality Approved Manufacturer only:

(1) In solicitations and contracts that
support the Wildfire program.

(2) In contracts when a pattern of
acquisitions demonstrates an ongoing
relationship with the contractor.

546.302-71 [Amended]

m 3. Amend section 546.302—-71 by
removing “FSS” and adding “FAS” in
its place.

m 4. Add section 546.302—-72 to read as
follows:

546.302-72 Destination Inspection.

The contracting officer shall include
the clause at 552.246-78, Inspection at
Destination (JUL 09)in supply contracts
that require inspection at destination.

Subpart 546.4 [Removed]

m 5. Remove Subpart 546.4 consisting of
section 546.470-2.

m 6. Revise section 546.708 to read as
follows:

546.708 Warranties of data.

(a) The contracting officer shall use
warranties of data only when both of the
following conditions are applicable:

(1) Use of a warranty is in the
Government’s interest and is
documented; and

(2) The contracting director concurs
with the decision.

(b) The contracting officer shall
consult with the technical or
specification manager responsible for
developing any warranties of data.

m 7. Revise section 546.710 to read as
follows:

546.710 Contract clause.

The Contracting officer shall insert
the clause at 552.246—-77, Additional
Contract Warranty Provisions for
Supplies of a Noncomplex Nature, when
using the clause at 52.246-17 in
solicitations and contracts.

PART 552—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

552.246-17 [Removed]

m 8. Remove section 552.246-17.

m 9. Revise section 552.246—70 to read
as follows:

552.246-70 Source Inspection by Quality
Approved Manufacturer.

As prescribed in 546.302-70, insert
the following clause:

SOURCE INSPECTION BY QUALITY
APPROVED MANUFACTURER (JUL 09)

(a) Inspection system and inspection
of facilities. (1) The inspection system
maintained by the Contractor under the
Inspection of Supplies—Fixed Price
clause (FAR 52.246-2) of this contract
shall be maintained throughout the
contract period. Unless otherwise
authorized in writing by the Contracting
Officer, the Contractor shall comply
with all requirements of editions in
effect on the date of the solicitation of
either Federal Standard 368 or the
International Organization for
Standardization (ISO) Standard
9001:2000 (Quality Management
Systems—Requirements). A
documented description of the
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inspection system shall be made
available to the Government before
contract award. At the sole discretion of
the Contracting Officer, he/she may
authorize in writing exceptions to the
quality assurance standards identified
above. The Contractor shall immediately
notify the Administrative Contracting
Officer (ACO) of any changes made in
the inspection system during the
contract period. As used herein, the
term ‘“‘inspection system’ means the
Contractor’s own facility or any other
facility acceptable to the Government
that will be used to perform inspections
or tests of materials and components
before incorporation into end articles
and for inspection of such end articles
before shipment. When the
manufacturing plant is located outside
of the United States, the Contractor shall
arrange delivery of the items from a
plant or warehouse located in the
United States (including Puerto Rico
and the U.S. Virgin Islands) equipped to
perform all inspections and tests
required by the contract or
specifications to evidence conformance
therewith, or shall arrange with a testing
laboratory or other facility in the United
States, acceptable to the Government, to

ITEM NO(S).

NAME OF MANUFACTURER

perform the required inspections and
tests.

(2) In addition to the requirements in
Federal Standard 368, ISO 9001:2000 or
as otherwise approved by the
Government, records shall include the
date inspection and testing were
performed. These records shall be
available for (i) 3 years after final
payment; or (ii) 4 years from the end of
the Contractor’s fiscal year in which the
record was created, whichever period
expires first.

(3) Offerors are required to specitfy, in
the space provided elsewhere in this
solicitation, the name and address of
each manufacturing plant or other
facility where supplies will be available
for inspection, indicating the item
number(s) to which each applies.

(4) The Contractor shall provide the
Administrative Contracting Officer ACO
with the name(s) of the individual and
an alternate responsible for the
inspection system. In the event that the
designated individual(s) becomes
unavailable to oversee the inspection
system, the Contractor, within 10
calendar days of such event, shall
provide the ACO with the names of the
replacement individual(s).

(b) Inspection by the Contractor. The
Contractor is required to demonstrate

INSPECTION POINT

County), and

NAME, ADDRESS (Including

that the supplies in the shipment have
been subject to and have passed all
inspections and tests required by the
contract and meet the requirements of
the contract.

(c) Inspection by Government
personnel. (1) Although the Government
will normally rely upon the Contractor’s
representation as to the quality of
supplies shipped, it reserves the right
under the Inspection of Supplies—Fixed
Price clause to inspect and test all
supplies called for by this contract,
before acceptance, at all times and
places, including the point of
manufacture. When the Government
notifies the Contractor of its intent to
inspect supplies before shipment, the
Contractor shall notify or arrange for
subcontractors to notify the designated
GSA quality assurance office 7
workdays before the date when supplies
will be ready for inspection. Shipment
shall not be made until inspection by
the Government is completed and
shipment is authorized by the
Government.

(2) The offeror shall indicate, in the
spaces provided below, the location(s)
at which the supplies will be inspected
or made available for inspection.

TELEPHONE NUMBER

NOTE: If additional space is needed, the
offeror may furnish the requested
information by an attachment to the offer.

(3) During the contract period, a
Government representative may
periodically select samples of supplies
produced under this contract for
Government verification, inspection,
and testing. Samples selected for testing
will be disposed of as follows: Samples
from an accepted lot, not damaged in
the testing process, will be returned
promptly to the Contractor after
completion of tests. Samples damaged
in the testing process will be disposed
of as requested by the Contractor.
Samples from a rejected lot will be
returned to the Contractor or disposed
of in a time and manner agreeable to
both the Contractor and the
Government.

(d) Quality deficiencies. (1)
Notwithstanding any other clause of this
contract concerning the conclusiveness
of acceptance by the Government, any
supplies or production lots shipped

under this contract found to be defective
in material or workmanship, or
otherwise not in conformity with the
requirements of this contract within a
period of * months
after acceptance shall, at the
Government’s option, be replaced,
repaired, or otherwise corrected by the
Contractor at no cost to the Government
within 30 calendar days (or such longer
period as the Contracting Officer may
authorize in writing) after receipt of
notice to replace or correct. The
Contractor shall remove, at its own
expense, supplies rejected or required to
be replaced, repaired, or corrected.
When the nature of the defect affects an
entire batch or lot of supplies, and the
Contracting Officer determines that
correction can best be accomplished by
retaining the nonconforming supplies,
and reducing the contract price by an
equitable amount under the
circumstances, then the equitable price
adjustment shall apply to the entire

batch or lot of supplies from which the
nonconforming item was taken.

(2) The Contractor may be issued a
Quality Deficiency Notice (QDN) if:

(i) Supplies in process, shipped, or
awaiting shipment to fill Government
orders are found not to comply with
contract requirements, or (ii)
deficiencies in either plant quality or
process controls are found. Upon receipt
of a QDN, the Contractor shall take
immediate corrective action and shall
suspend shipment of the supplies
covered by the QDN until such time as
corrective action has been completed.
The Contractor shall notify the
Government representative, within 5
workdays, of the action plan or the
corrective action taken. The
Government may elect to verify the
corrective action at the Contractor
location(s). Shipments of
nonconforming supplies will be
returned at the Contractor’s expense and
may constitute cause for termination of
the contract. Delays due to the
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insurance of a QDN do not constitute
excusable delay under the default clause
of this contract. Failure to complete
corrective action in a timely manner
may result in termination of the
contract.

(3) This contract may be terminated
for default if subsequent Government
inspection discloses that plant quality
or process controls are not being
maintained, supplies that do not meet
the requirements of the contract are
being shipped, or if the contractor fails
to comply with any other requirement of
this clause.

(e) Additional cost for inspection and
testing. The Contractor shall be charged
for any additional cost of inspection/
testing or reinspecting/retesting
supplies for the reasons stated in
paragraph (e) of FAR 52.246-2,
Inspection of Supplies—Fixed Price.
When inspection or testing is performed
by or under the direction of GSA,
charges will be at the rate of
$ *x per man-hour or
fraction thereof if the inspection is at a
GSA distribution center;
$ *x per man-hour or
fraction thereof, plus travel costs
incurred, if the inspection is at any
other location; and $ * %
per man-hour or fraction thereof for
laboratory testing, except that when a
testing facility other than a GSA
laboratory performs all or part of the
required tests, the Contractor shall be
assessed the actual cost incurred by the
Government as a result of testing at such
facility. When inspection is performed
by or under the direction of any agency
other than GSA, the charges indicated
above may be used, or the agency may
assess the actual cost of performing the
inspection and testing.

(f) Responsibility for rejected supplies.
When the Contractor fails to remove or
provide instructions for the removal of
rejected supplies under paragraph (d) of
this clause, pursuant to the Contracting
Officer’s instructions, the Contractor
shall be liable for all costs incurred by
the Government in taking such
measures as are expedient to avoid
unnecessary loss to the Contractor. In
addition to the remedies provided in
FAR 52.246-2, supplies may be—

(1) Stored and C}iarged against the
Contractor’s account;

(2) Reshipped to the Contractor at its
expense (any additional expense
incurred by the Government or the
freight carrier caused by the refusal of
the Contractor to accept their return
shall also be charged against the
Contractor’s account);

(3) Sold to the highest bidder on the
open market and the proceeds applied
against the accumulated storage and

other costs, including the cost of the
sale; or

(4) Otherwise disposed of by the
Government.

(g) Subcontracting requirements. The
Contractor shall insert in any
subcontracts the inspection or testing
provisions set forth in paragraphs (a)
through (d) of this clause and the
Inspection of Supplies—Fixed Price
clause of this contract. The Contractor
shall be responsible for compliance by
any subcontractor with the provisions
set forth in paragraphs (a) through (d) of
this clause and the Inspection of
Supplies—Fixed Price clause.

(End of clause)

*Normally insert 12 months as the period
during which defective or otherwise
nonconforming supplies must be replaced.
However, when the supplies being bought
have a shelf life of less than 1 year, you
should use the shelf-life period, or in the
instance where you reasonably expect a
longer period to be available, you should use
the longer period.

**The rates to be inserted are established
by the Commissioner of the Federal
Acquisition Service or a designee.

552.246-71 [Amended]

m 10. Amend section 552.246—71 by—
m a. Revising the date of the clause (June
1, 2009);

m b. Removing from paragraph (c)(3) the
words ‘“‘the Virgin Islands” and adding
the words ““the U.S. Virgin Islands” in
its place; and

m c. Removing from the undesignated
paragraph after “(End of clause)” the
words “Federal Supply Service” and
adding the words “Federal Acquisition
Service” in its place.

552.246-73 [Removed]
m 11. Remove section 552.246-73.

552.246-74 [Removed]
m 12. Remove section 552.246-74.

552.246-75 [Removed]
m 13. Remove section 552.246-75.

552.246-76 [Removed]

m 14. Remove section 552.246-76.

m 15. Add section 552.246—77 to read as
follows:

552.246-77 Additional Contract Warranty
Provisions for Supplies of a Noncomplex
Nature.

As prescribed in 546.710(a), insert the
following clause in solicitations and
contracts that include FAR 52.246-17,
Warranty of Supplies of a Noncomplex
Nature.

ADDITIONAL CONTRACT
WARRANTY PROVISIONS FOR
SUPPLIES OF A NONCOMPLEX
NATURE (JUL 09)

(a) Definitions. Correction, as used in
this clause, means the elimination of a
defect.

(b) Contractor’s obligations. When
return, correction, or replacement is
required, the Contractor shall be
responsible for all costs attendant to the
return, correction, or replacement of the
nonconforming supplies. Any removal
in connection with the above shall be
done by the Contractor at its expense.

(c) Remedies available to the
Government. When the nature of the
defect in the nonconforming item is
such that the defect affects an entire
batch or lot of material, then the
equitable price adjustment shall apply
to the entire batch or lot of material
from which the nonconforming item
was taken.

(End of clause)

m 16. Add section 552.246-78 to read as
follows:

552.246-78 Inspection at Destination.

As prescribed in 546.302-72 insert
the following clause:

INSPECTION AT DESTINATION (JUL
09)

Inspection of all purchases under this
contract will be made at destination by
an authorized Government
representative.

(End of clause)

[FR Doc. E9-12587 Filed 5-29-09; 8:45 am]
BILLING CODE 6820-61-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 635
[Docket No. 080728943-9716-02]
RIN 0648—-AX12

Atlantic Highly Migratory Species;
2009 Atlantic Bluefin Tuna Quota
Specifications and Effort Controls

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMF'S announces the final
rule to establish 2009 fishing year
specifications for the Atlantic bluefin
tuna (BFT) fishery, including quotas for
each of the established domestic fishing
categories and effort controls for the
General category and Angling category.
This action is necessary to implement
recommendations of the International
Commission for the Conservation of
Atlantic Tunas (ICCAT), as required by
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the Atlantic Tunas Convention Act
(ATCA), and to achieve domestic
management objectives under the
Magnuson—Stevens Fishery
Conservation and Management Act
(Magnuson—Stevens Act).

DATES: The rule is effective June 1, 2009,
except that the General category
retention limit found under the heading
General Category Effort Controls is
effective June 1, 2009 through August
31, 2009, and the Angling category
retention limit found under the heading
Angling Category Effort Controls is
effective June 1, 2009, through
December 31, 2009.

ADDRESSES: Supporting documents,
including the 2009 Environmental
Assessment (EA), Regulatory Impact
Review (RIR), and Final Regulatory
Flexibility Analysis (FRFA) and the
2006 Consolidated Atlantic Highly
Migratory Species Fishery Management
Plan (Consolidated HMS FMP), are
available from Sarah McLaughlin,
Highly Migratory Species Management
Division, Office of Sustainable Fisheries
(F/SF1), NMFS, 55 Great Republic
Drive, Gloucester, MA 01930. These
documents are also available from the
HMS Management Division website at
http://www.nmfs.noaa.gov/sfa/hms/ or
at the Federal e-Rulemaking Portal:
http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Sarah McLaughlin, 978-281-9260.
SUPPLEMENTARY INFORMATION: Atlantic
tunas are managed under the dual
authority of the Magnuson—Stevens Act
and ATCA. ATCA authorizes the
Secretary of Commerce (Secretary) to
promulgate regulations, as may be
necessary and appropriate, to
implement ICCAT recommendations.
The authority to issue regulations under
the Magnuson—Stevens Act and ATCA
has been delegated from the Secretary to
the Assistant Administrator for
Fisheries, NOAA (AA). The
implementing regulations for Atlantic
HMS are at 50 CFR part 635.

I. Background

Background information about the
need for the BFT quota specifications
and effort controls for the 2009 fishing
year (January 1 through December 31,
2009) was provided in the preamble to
the proposed rule (74 FR 7577, February
18, 2009) and is not repeated here.

II. Changes from the Proposed Rule
The proposed Angling category daily
retention limit, for the entire season and
for both the charter/headboat and
private sectors of the fishery, was one
school, large school, or small medium
BFT (measuring 27 inches (68.6 cm) to

less than 73 inches (185.4 cm)) per
vessel. Since publication of the
proposed rule, NMFS has decided to
change the recreational daily retention
limit to one school BFT (measuring 27
inches to less than 47 inches (119.4 cm))
and one large school/small medium BFT
(measuring 47 inches to less than 73
inches) per vessel after taking additional
information and several issues into
consideration.

First, NMFS has held internal and
public discussions about the expected
availability of school BFT to the fishery
in 2009. After hearing from fishermen
and reviewing catch size frequency data,
NMFS predicts that 2009 landings will
be similar to those in 2008 (which were
54.6 mt out of an adjusted 2008 quota
of 119 mt). Thus, there is less concern
than at the proposed rule stage that the
school BFT subquota for 2009 would be
exceeded with a daily retention limit of
one school BFT and one large school/
small medium BFT per vessel.

Second, NMFS has examined a daily
retention limit of one school BFT and
one large school/small medium BFT per
vessel in the context of stock rebuilding
and has determined that, due to low
availability of school BFT, it is likely to
result in a pattern of fishing mortality
(e.g., fish caught at each age) consistent
with the one used in the last stock
assessment. Thus, this recreational
fishery retention limit would be
consistent with the assumptions used in
the latest BFT stock status projections,
and would not be expected to affect the
rebuilding timeframe.

Third, NMFS has received extensive
public comment (at the February 2009
HMS Advisory Panel meeting, public
hearings, and written comments)
indicating that a one—fish daily
retention limit would have negative
socio—economic impacts, particularly
for the charter sector (see Comments
and Responses section).

Lastly, landings over the last several
years have been far below the total U.S.
quota, and NMFS has not needed to
make use of the Reserve, which is
available for a variety of quota
management purposes, including
transfer to any quota category inseason
or at the end of a fishing year. For 2009,
there are over 180 mt available in the
Reserve and NMFS does not currently
intend or plan to make use of the ICCAT
transfer provision to transfer BFT quota
to another ICCAT Contracting Party in
2009. Therefore, NMFS has the
flexibility to allocate some or all of the
Reserve quota to the Angling category
quota at the end of the year, if needed
and as available, to cover potential
overharvest of the Angling category
quota.

For these reasons, the final rule
implements an Angling category daily
retention limit, for the entire season and
for both the charter/headboat and
private sectors of the fishery, of one
school BFT, plus one large school/small
medium BFT per vessel. This
recreational daily retention limit is the
same as implemented for the 2008
fishing season.

III. 2009 Final Quota Specifications

In accordance with the 2008 ICCAT
recommendation (Recommendation 08—
04), the Consolidated HMS FMP
percentage shares for each of the
domestic categories, and regulations
regarding annual adjustments at
§635.27(a)(10), NMFS establishes final
quota specifications for the 2009 fishing
year as follows: General category —
623.1 mt; Harpoon category — 51.6 mt;
Purse Seine category — 246.0 mt;
Angling category — 260.6 mt; Longline
category — 74.3 mt; and Trap category
— 1.3 mt. Additionally, 180.4 mt are
allocated to the Reserve category for
inseason adjustments, scientific
research collection, potential
overharvest in any category except the
Purse Seine category, and potential
quota transfers.

The General category quota of 623.1
mt is subdivided as follows: 33.0 mt for
the period beginning January 1, 2009,
and ending January 31, 2009; 311.5 mt
for the period beginning June 1, 2009,
and ending August 31, 2009; 165.1 mt
for the period beginning September 1,
2009, and ending September 30, 2009;
81.0 mt for the period beginning
October 1, 2009, and ending November
30, 2009; and 32.4 mt for the period
beginning December 1, 2009, and
ending December 31, 2009.

The Angling category quota of 260.6
mt is subdivided as follows: School BFT
— 103.5 mt, with 39.8 mt to the
northern area (north of 39°18’ N.
latitude), 44.5 mt to the southern area
(south of 39°18’ N. latitude), plus 19.1
mt held in reserve; large school/small
medium BFT — 151.1 mt, with 71.3 mt
to the northern area and 79.8 mt to the
southern area; and large medium/giant
BFT — 6.0 mt, with 2.0 mt to the
northern area and 4.0 mt to the southern
area.

The 25—mt Northeast Distant gear
restricted area (NED) set—aside quota is
in addition to the overall incidental
longline quota to be subdivided in
accordance with the North/South
allocation percentages (i.e., no more
than 60 percent to the south of 31° N.
latitude). Thus, the Longline category
quota of 74.3 mt is subdivided as
follows: 29.7 mt to pelagic longline
vessels landing BFT north of 31° N.
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latitude and 44.6 mt to pelagic longline
vessels landing BFT south of 31° N.
latitude, with 25 mt set—aside for
bycatch of BFT related to directed
pelagic longline fisheries in the NED.
NMFS accounts for landings under the
25—mt NED allocation separately from
other Longline category landings.

IV. General Category Effort Controls

Because of the large quota available
for the General category, NMFS
increases the daily retention limit of
BFT for the June—August subperiod
from the default one—fish retention limit
to a three—fish limit. Therefore, persons
aboard vessels permitted in the General
category may retain three large medium
or giant BFT (measuring 73 inches or
greater) per vessel per day/trip from July
1, 2009 through August 31, 2009. The
BFT retention limit may be adjusted via
inseason action, if warranted, under
§635.23(a)(4).

V. Angling Category Effort Controls

This final rule establishes an Angling
category retention limit of one school
BFT (27 inches to less than 47 inches),
and one large school/small medium BFT
(47 inches to less than 73 inches) per
vessel per day/trip. This retention limit
is effective for persons aboard vessels
permitted in the Angling category from
July 1, 2009 through December 31, 2009.
This retention limit may be adjusted via
inseason action, if warranted, under
§635.23(b)(3).

VI. Comments and Responses

Below, NMFS summarizes and
responds to all comments made
specifically on the proposed quota
specifications and effort controls for the
General and Angling categories. In
addition, NMFS received comments on
issues that were not considered part of
this rulemaking. At the February 2009
HMS Advisory Panel meeting and
throughout the comment period for this
action, numerous commenters requested
that NMFS change or eliminate what
they perceive as unnecessarily
restrictive BFT fishing restrictions
(given the low rate of landings in the
past few years) so that 2009 BFT
landings can be maximized. Many of
these comments reflect concerns about
potential future reductions in U.S. BFT
quota due to low landings. These
comments state that maximizing
landings in 2009 will help show that the
United States is capable of landing its
quota, and that this is the only way to
prevent loss of U.S. quota when BFT
allocations are renegotiated at the 2010
ICCAT meeting. However, some of these
comments also reflect a
misunderstanding of the ICCAT quota

allocation process, i.e., western Atlantic
BFT quota cannot be transferred to
eastern Atlantic BFT ICCAT Contracting
Parties. These comments are
summarized under ‘“Other Issues”
below.

A. BFT Quotas

Comment 1: NMFS received few
comments specifically on the quota
specifications. Some commenters
support the action as proposed because
it is consistent with the BFT rebuilding
program, and some continue to express
concern that halfway through the
rebuilding period, spawning biomass is
below what it was at the beginning of
the rebuilding period. Two
environmental groups state that the
proposed rule is inconsistent with the
regulations regarding application of
overharvest and underharvest (e.g., the
amounts applied to the quota categories
for 2009 are not equal to the amounts
underharvested by those categories in
2008) and deductions are not made for
the quota categories that exceeded their
subquotas. One specifies that the
Longline category quota should be zero
after accounting for dead discards.

Response: The specifications included
in this rule reflect appropriate
distribution of the underharvest allowed
to be carried forward for the 2009
fishing year. Deductions are not made
and are not required to be made for
subquota categories that are exceeded
where quota is available to cover such
overharvest. Flexibility in quota
distribution provides for several existing
and potential management needs,
namely: (1) ensuring that the Longline
category has sufficient quota to operate
during the 2009 fishing year while also
accounting for BFT discards as required
by ICCAT; (2) setting 15 percent of the
2009 U.S. quota in reserve for potential
transfer to other ICCAT Contracting
Parties, if warranted; and (3) providing
the non-Longline quota categories a
share of the remainder of the
underharvest consistent with the
Consolidated HMS FMP allocation
scheme. Further, the regulations
regarding determination criteria and
annual adjustment of the BFT quota at
§635.27(a)(8) and (a)(10) allow NMFS to
transfer quotas among categories based
on several criteria (such as a review of
landing trends, the projected ability of
the vessels fishing under a particular
category quota to harvest the additional
amount of BFT before the end of the
fishing year, the estimated amounts by
which quotas for other categories might
be exceeded, the effects of the
adjustment on accomplishing the
objectives of the fishery management
plan, etc.). This provides NMFS the

flexibility to apply the underharvest to
the overall quota for the following
fishing year, and distribute the
underharvest as needed, provided that
the total of the adjusted category quotas
and the Reserve is consistent with the
ICCAT recommendation.

Comment 2: Many commenters,
including fishermen, academics, and
environmental organizations, oppose
the concept of a U.S. quota transfer to
another ICCAT—contracting party for
two main reasons. The first reason given
by these commenters is that such action
could set the stage for future permanent
quota allocation reductions at ICCAT.
The second reason suggested is that loss
of U.S. quota could have negative stock
impacts because other Contracting
Parties implement less restrictive
fishing measures, tend to catch the
larger sized BFT, and/or take a high
proportion of western origin BFT in
their fisheries. Thus, it would be better
for the stock if the quota were caught by
U.S. vessels than vessels from less
restrictive Contracting Parties. Some
commenters misunderstood that the
proposed rule actually proposed such a
transfer as part of the proposed action.
An industry representative suggests that
NMFS fully allocate the underharvest
carried forward from 2008 to the quota
categories rather than holding a portion
in the Reserve for potential transfer.
Some commenters suggest that NMFS
maintain the 155.2 mt that NMFS
proposed to be held in Reserve for
ICCAT transfer purposes and other
domestic management purposes and
instead use it specifically for covering
potential Angling category overharvest
(i.e., potential overharvest of the large
school/small medium BFT subquota).

Response: NMFS did not propose any
specific quota transfer in the proposed
rule, but proposed setting aside 155.2
mt of 2008 underharvest in the Reserve
category for potential transfer to other
ICCAT contracting parties, if warranted,
and for other domestic management
objectives.

NMFS does not currently intend or
plan to make use of the ICCAT transfer
provision to transfer BFT quota to
another ICCAT Contracting Party in
2009. As indicated in the proposed rule,
the 2008 ICCAT recommendation allows
the United States to transfer up to 15
percent of the total U.S. quota,
consistent with domestic obligations
and conservation considerations. Before
considering a possible quota transfer,
the United States, through NMFS,
would evaluate several factors,
including the amount of quota proposed
to be transferred, the projected ability of
U.S. vessels to harvest the total U.S.
BFT quota before the end of the fishing
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year, the potential benefits of the
transfer to U.S. fishing participants
(such as access to the EEZ of the
receiving Contracting Party for the
harvest of a designated amount of BFT),
potential ecological impacts, and the
Contracting Party’s ICCAT compliance
status. The United States would need to
explore and analyze these factors prior
to transferring quota through a separate
action. In the proposed rule, NMFS
proposed placing 155.2 mt (15 percent
of the total U.S. quota) in the Reserve so
that, if the United States were to
approve a transfer, the quota could be
from the Reserve and not from category—
specific quotas.

Because of the ICCAT-recommended
limit on quota carryover and given the
recent trend of substantial U.S. quota
underharvest, distribution of 155.2 mt of
carryover to individual quota categories
in the final action would not result in
substantially greater future fishing
opportunities or effects on the fishery
than holding that amount in Reserve.
Further, as indicated above, the
regulations allow NMFS to transfer
quotas among categories based on the
determination criteria. Under the final
action, there would be over 180 mt
available in the Reserve. Therefore,
should a situation arise in which a BFT
domestic quota transfer from the
Reserve to a quota category is needed to
avoid exceeding that category’s quota,
NMEFS could take action as appropriate
(e.g., allocate some or all of the 180 mt
of Reserve quota to the Angling category
quota at the end of the year, if needed
and as available, to cover potential
overharvest of the Angling category
quota).

NMFS understands the concerns
regarding the potential impact of other
ICCAT Contracting Parties’ fishing
activities on the BFT stock, specifically
the concern that a greater proportion of
those fish targeted and caught by other
western Atlantic BFT Contracting
Parties would be western origin
(spawned) BFT than would result from
U.S. fishing activities, given research
showing a greater degree of mixed—
origin (western Atlantic and eastern
Atlantic/Mediterranean) BFT off the
U.S. mid—Atlantic coast. Thus, as it is
neither to the U.S. fishery’s nor the BFT
stock’s benefit to transfer quota to
another ICCAT Contracting Party, the
United States currently has no plans to
do so.

B. General Category Effort Controls

Comment 1: The specific comments
NMEFS received on the proposed General
category daily retention limit included
support for the proposed three—fish
limit and request for a reduction to a

two—fish limit to speed stock recovery.
As summarized below, NMFS received
numerous comments seeking that NMFS
help maximize commercial landings
within the commercial quota,
particularly the General category quota.
Many commenters stated that it is not
necessary for NMFS to maintain a
maximum daily retention limit (3 fish
under current regulations), but to
instead use inseason authority to set the
daily retention limit as appropriate
given available quota. Several
commenters felt that NMFS should not
loosen any restrictions because that
could slow stock recovery.

Response: The existing regulations
allow NMFS to adjust the General
category retention limit of large medium
and giant BFT over a range of zero (on
restricted—fishing days, which are not
applicable for 2009) to three. Given the
low early season harvest rate in recent
years, NMFS is setting the June through
August retention limit at three BFT to
allow General category fishermen the
maximum harvest of BFT possible
under current regulations while keeping
within the quota of the first General
category subperiod. Stock recovery
would be unaffected by this action.

C. Angling Category Effort Controls

Comment 1: Some commenters,
including several environmental
organizations, support the proposed
Angling category daily retention limit of
one school, large school, or small
medium BFT (i.e., one fish measuring
27 to less than 73 inches) per vessel (the
current default limit) so that the ICCAT-
recommended limit on school BFT is
not exceeded and the Angling category
quota overall is not exceeded, as it was
in 2007 and 2008. However, the
majority of commenters oppose this
limit in the proposed action and request
that NMFS maintain the 2008 daily
retention limit of one school BFT (27
inches to less than 47 inches) plus one
large school/small medium BFT (47
inches to less than 73 inches). Many
commenters participate in the HMS
Charter/Headboat fishery and maintain
that it is extremely difficult to attract
customers with a daily limit of only one
BFT and that loss of charter bookings
would have a negative economic impact
on their business and other shoreside
businesses in coastal communities. As
above, some suggest using the Reserve
to cover any recreational overharvests.

Response: Since publication of the
proposed rule, NMFS has reconsidered
the recreational daily retention limit,
taking several issues into consideration,
including the extensive public comment
received at the February 2009 HMS
Advisory Panel meeting, public

hearings, and in writing. NMFS
understands the concern of captains that
it is extremely difficult for captains to
book charter trips when clients feel that
only one person per vessel per day/trip
would be able to retain a BFT, and that
a reduction in charter trips would
economically impact not only the
charter business but also potentially the
support businesses in the surrounding
coastal communities.

Following recent NMFS consideration
of the public comment and the issues
described in the Changes from the
Proposed Rule section, including
consistency with the BFT rebuilding
Program, NMFS is establishing an
Angling category daily retention limit of
one school BFT (27 inches to less than
47 inches) and one large school/small
medium BFT (47 inches to less than 73
inches).

NMFS will need to consider closely
the results of the 2009 fishing year (i.e.,
available landings information and the
retention limits implemented for the
2009 recreational fishery) when
selecting the 2010 daily retention limit.
The school BFT daily retention limit for
2010 will need to be set such that the
United States is consistent with the
ICCAT-recommended 2-year tolerance
limit for BFT less than 115 cm over the
2009-2010 period.

Comment 2: One commenter
suggested that NMFS eliminate the large
medium and giant (“trophy”’) BFT
fishery, i.e., the annual Angling category
limit per vessel of one BFT measuring
greater than 73 inches per year.

Response: NMFS does not believe that
elimination of the trophy BFT fishery as
part of the final action to set 2009 BFT
quota specifications and effort controls
is warranted. The subquota for
recreational large medium and giant
BFT has not been met in recent years.
NMFS believes this comment was made
in the spirit of sacrificing the ability to
retain an annual trophy fish to gain a
second fish on a daily basis. As above,
the preferred alternative for the final
action is a two—fish daily recreational
retention limit.

D. Other Issues

Comment 1: The majority of
comments NMFS received during the
comment period requested that NMFS
modify the existing regulations to
improve the chances that the U.S. BFT
quota can be achieved. Many comments
stated it is critical to increase 2009 BFT
landings because 2009 landings
information will be considered at the
ICCAT meeting in 2010, when BFT
quotas are scheduled to be renegotiated.
Similar to the concerns regarding any
direct transfer from the United States to
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other ICCAT Contracting Parties, some
comments asserted that loss of U.S.
quota would have negative stock
impacts, due to how and where these
other Parties may fish. Specific
suggestions for regulatory changes made
at the HMS Advisory Panel meeting, at
the public hearings, and in written
comments include:

1. General Category

e Increase the General category
maximum daily retention limit
(currently three BFT measuring greater
than 73 inches) or eliminate it and
instead manage the General category
fishery through daily retention limits set
by inseason action. A related comment
was to allow the daily retention limit to
apply for each day of a multi-day trip.

e Extend the General category season.
Some commenters specify that the
General category season should be
closed when the January subquota
(adjusted with underharvest from the
prior year) is filled, and some indicate
it should remain open year-round.

2. Harpoon Category

eEliminate the two large medium BFT
restriction on Harpoon category vessels.

3. General and Harpoon Category

¢ Decrease the commercial minimum
size for BFT. Most comments requested
a reduction from the current 73—inch
minimum size to a 65—inch (165—cm)
minimum size, although others suggest
a size between 65 and 73 inches, e.g., 66
inches (167.6 cm) or 68 inches (172.7
cm). Some also specify that only one of
these smaller than 73—inch BFT be
allowed per day in addition to some
amount of BFT greater than 73 inches.
For instance, one fish 65 to less than 73
inches plus unlimited (or maximum
allowed under inseason daily retention
limit) BFT greater than 73 inches per
day.

eIn combination with the decrease in
commercial minimum size, reallocate
quota within the applicable category in
a “‘conservation neutral” way so as not
to impact stock rebuilding.

4. Longline Category

e Increase the Longline incidental BFT
retention trip limits. Those requesting
this change indicated the action would
reduce regulatory discard of
commercial-sized BFT (greater than 73
inches) and would provide greater
economic incentive for Longline vessel
operators to make pelagic longline trips
for swordfish or other tunas, specifically
contributing to the revitalization of the
swordfish fishery. The specific limits
suggested are: two BFT landed provided
that at least 3,000 1b (1,360 kg) of non—

BFT species are caught, retained, and
offloaded on the same trip; 3 BFT for at
least 6,000 1b (2,722 kg); 4 BFT for at
least 9,000 1b (4,082 kg); and 5 BFT for
at least 12,000 lb (5,443 kg).

5. Charter/Headboat Category

o Allow HMS Charter/Headboats to
fish both commercially and
recreationally on the same day.

e Allow harpoon use on HMS Charter/
Headboat vessels.

6. Angling Category

eImplement a census program in
which every recreational fish is tagged
so that NMFS does not have to depend
on a statistical survey landings estimate.

7. BFT Quotas

o If the Purse Seine category quota is
not obtained by September 15 and effort
is not current, reallocate that quota to
the Angling, General, and Harpoon
categories.

e Reallocate the quotas to allow a
separate Charter/Headboat category
quota.

In response, some commenters urge
NMEF'S not to relax the regulations in
these manners, particularly reduction of
the minimum size, as these actions
could have detrimental impacts on stock
rebuilding. Some commenters urge
NMFS to adopt more stringent
regulations in order to provide more
conservative protections for the fishery.
Several environmental groups caution
against loosening restrictions on the
pelagic longline fishery. One comment
in particular requested that NMFS
reinstate target catch requirements in
the NED. There was also a suggestion to
increase the Atlantic Tunas and HMS
permit fees to increase funds available
for enforcement of the regulations.

Response: The suggestions listed
above are beyond the scope of the
rulemaking for this action. However,
NMFS plans to publish an Advanced
Notice of Proposed Rulemaking (ANPR)
simultaneous with publication of this
final rule or shortly thereafter in the
Federal Register. The ANPR would be
intended to analyze potential
approaches to addressing concerns
voiced by constituents during this
comment period, consistent with the
rulemaking process, Magnuson—Stevens
Act requirements to end overfishing by
the end of 2010 and rebuild the stock by
2019, ATCA, and other applicable law.

VII. Classification

NMEFS publishes these final
specifications and effort controls under
the authority of the Magnuson—Stevens
Act and ATCA. The Assistant
Administrator for Fisheries (AA) has

determined that the regulations
contained in this final rule are necessary
to implement the recommendations of
ICCAT and to manage the domestic
Atlantic HMS fisheries, and are
consistent with the Magnuson—Stevens
Act and its National Standards.

Because this a substantive rule that
relieves a restriction by increasing the
General category daily retention limit to
three large medium or giant BFT per
vessel and by increasing the Angling
category daily retention limit to one
school BFT and one large school/small
medium BFT per vessel, it is not subject
to a 30-day delay in effectiveness
pursuant to 5 U.S.C. 553(d)(1). The
default General category daily retention
limit which would become effective
when the season opens on June 1, 2009,
without this action, is one large medium
or giant BFT per vessel per day
(§635.23(a)(2)). The default Angling
category daily retention limit currently
in effect is one school, large school, or
small medium BFT per vessel per day
(§635.23(b)(2)(ii)). Although the 2009
Angling category season officially began
January 1, recreational effort historically
picks up in the month of June.
Therefore, this action allows General
category and Angling category permit
holders to harvest more BFT than they
could under existing regulations. The
AA also finds good cause under U.S.C.
553(d)(3) to waive the 30-day delayed
effectiveness period for the BFT quota
specifications in this action. Without
the waiver for the 30-day delayed
effectiveness period, the codified U.S.
BFT quota of 1,165.1 mt and related
subquotas (allocated per quota
allocations established in the
Consolidated HMS FMP) would remain
in effect. The 2008 ICCAT
Recommendation concerning the ICCAT
Rebuilding Program (ICCAT
Recommendation 08—-04) will enter into
force on June 17, 2009. In order for the
United States to be in compliance with
this ICCAT Recommendation, which the
United States agreed to at the November
2008 meeting of ICCAT, a total U.S.
quota of 1,034.9 mt must be established
by June 17, 2009.

This final rule been determined to be
not significant for purposes of Executive
Order 12866.

In compliance with Section 604 of the
Regulatory Flexibility Act, a Final
Regulatory Flexibility Analysis (FRFA)
was prepared for this rule. The FRFA
analyzes the anticipated economic
impacts of the preferred actions and any
significant alternatives that could
minimize economic impacts on small
entities. Each of the statutory
requirements of Section 604 of the
Regulatory Flexibility Act has been
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addressed and a summary of the FRFA
is below. The full FRFA and analysis of
economic and ecological impacts, are
available from NMFS (see ADDRESSES).

Section 604(a)(1) of the Regulatory
Flexibility Act requires the Agency to
state the objective and need for the rule.
As stated earlier, the objective of this
rule is to establish BFT quotas and effort
controls for the General and Angling
categories for the 2009 fishing year
consistent with the Consolidated HMS
FMP. This rule is needed to implement
ICCAT recommendations as necessary
and appropriate pursuant to ATCA and
to achieve domestic management
objectives under the Magnuson—Stevens
Act.

Section 604(a)(2) of the Regulatory
Flexibility Act requires the Agency to
summarize significant issues raised by
the public comment in response to the
Initial Regulatory Flexibility Analysis
(IRFA), a summary of the Agency’s
assessment of such issues, and a
statement of any changes made as a
result of the comments. NMFS received
one comment specifically on the IRFA.
The commenter wrote that NMFS
should establish a separate quota
allocation for the charter sector and
suggested that NMFS should better
quantify the positive economic impact
of the charter sector in the BFT fishery.
Establishment of a new quota category
would involve an FMP amendment and
is therefore outside the scope of this
rulemaking.

Section 604(a)(3) of the Regulatory
Flexibility Act requires the Agency to
describe and provide an estimate of the
number of small entities to which the
rule will apply. The final action could
directly affect the approximately 43,000
vessel owners permitted in the HMS
Angling category, the HMS Charter/
Headboat category, or the Atlantic tunas
commercial permit categories (General,
Harpoon, Purse Seine, Longline, and
Trap categories). Of these, 9,871 permit
holders (the combined number of
commercial category permit holders,
including charter/headboat vessels) are
considered small business entities
according to the Small Business
Administration’s standard for defining a
small entity.

Section 604(a)(4) of the Regulatory
Flexibility Act requires the Agency to
describe the projected reporting,
recordkeeping, and other compliance
requirements of the final rule, including
an estimate of the classes of small
entities which would be subject to the
requirements of the report or record.
None of the alternatives considered for
this final rule would result in additional
reporting, recordkeeping, and
compliance requirements.

Section 604(a)(5) of the Regulatory
Flexibility Act requires the Agency to
describe the steps taken to minimize the
significant economic impact on small
entities consistent with the stated
objectives of applicable statutes.
Additionally, the Regulatory Flexibility
Act (5 U.S.C. 603(c)(1) — (4)) lists four
general categories of “‘significant”
alternatives that would assist an agency
in the development of significant
alternatives. These categories of
alternatives are: (1) establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) clarification, consolidation,
or simplification of compliance and
reporting requirements under the rule
for such small entities; (3) use of
performance rather than design
standards; and (4) exemptions from
coverage of the rule for small entities.

In order to meet the objectives of this
final rule, consistent with the
Magnuson—Stevens Act, NMFS cannot
exempt small entities or change the
reporting requirements only for small
entities, because all of the affected
businesses (commercial vessel permit
holders) are considered small entities.
Thus, there are no alternatives
discussed that fall under the first and
fourth categories described above. In
addition, none of the alternatives
considered would result in additional
reporting or compliance requirements
(category two above). NMFS does not
know of any performance or design
standards that would satisfy the
aforementioned objectives of this
rulemaking while, concurrently,
complying with the Magnuson—Stevens
Act.

As described below, NMFS analyzed
several alternatives in this final
rulemaking and provides justification
for selection of the preferred alternatives
to achieve the desired objective.

NMFS has estimated the average
impact that the alternative to establish
the 2009 BFT quota for all domestic
fishing categories would have on
individual categories and the vessels
within those categories. As mentioned
above, the 2008 ICCAT recommendation
reduced the U.S. BFT quota to 1,034.9
mt. This quota allocation includes 25 mt
to account for incidental catch of BFT
related to directed longline fisheries in
the NED. This action would distribute
the adjusted (baseline) quota of 1,009.9
mt to the domestic fishing categories
based on the allocation percentages
established in the Consolidated HMS
FMP.

In 2008, the annual gross revenues
from the commercial BFT fishery were
approximately $5.0 million.

Approximately 9,871 vessels are
permitted to land and sell BFT under
four commercial BFT quota categories
(including charter/headboat vessels).
The commercial categories and their
2008 gross revenues are General ($4.0
million), Harpoon ($313,781), Purse
Seine ($0), and Longline ($722,016). The
FRFA assumes that each vessel within
a category will have similar catch and
gross revenues to show the relative
impact of the proposed action on
vessels.

For the allocation of BFT quota among
domestic fishing categories, NMFS
analyzed a no action alternative and
Alternative A2 (preferred alternative)
which would implement the 2008
ICCAT recommendation. NMFS
considered a third alternative (A3) that
would have allocated the 2008 ICCAT
recommendation in a manner other than
that designated in the Consolidated
HMS FMP. Alternative A3 would result
in a de facto quota reallocation among
categories, and an FMP amendment
would be necessary for its
implementation. Per the Consolidated
HMS FMP, NMFS prepares quota
specifications annually for the
upcoming fishing year. Preparation of
an FMP amendment would not be
possible in the brief period of time
between receipt of the ICCAT
recommendation, which occurred in
late November 2008, and the start of the
2009 fishing year on January 1, 2009.
Therefore, analysis of the impacts of
Alternative A3 is not available. But, if
an FMP amendment was feasible,
positive economic impacts would be
expected to result on average for vessels
in permit categories that would receive
a greater share than established in the
FMP, and negative economic impacts
would be expected to result on average
for vessels in permit categories that
would receive a lesser share than
established in the FMP. Impacts per
vessel would depend on the temporal
and spatial availability of BFT to
participants.

As noted above, Alternative A2 would
implement the 2008 ICCAT
recommendation in accordance with the
Consolidated HMS FMP and consistent
with ATCA, under which the United
States is obligated to implement ICCAT—
approved quota recommendations, as
necessary and appropriate. The
preferred alternative would implement
this quota and have slightly positive
impacts for fishermen. The no action
alternative would keep the quota at pre—
2008 ICCAT recommendation levels
(approximately 155 mt more) and would
not be consistent with the purpose and
need for this action and the
Consolidated HMS FMP. It would
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maintain economic impacts to the
United States and to local economies at
a distribution and scale similar to 2008
or recent prior years, and would provide
fishermen additional fishing
opportunities, subject to the availability
of BFT to the fishery, in the short term.
In the long term, however, as stock
rebuilding is delayed, negative impacts
would result.

The preferred alternative also would
implement the provision of the 2008
ICCAT recommendation that limits
school BFT landings to 10 percent of the
total U.S. quota, calculated on a two-
year average, over 2009 and 2010. This
is expected to have neutral impacts to
fishermen who fish for school BFT,
particularly those who rely exclusively
on the school size class for BFT harvest,
as NMFS has successfully managed the
school BFT fishery since the 2006
recommendation so as to not exceed the
school BFT tolerance on an annual
basis.

The proposed three fish daily
retention limit (measuring 73 inches or
greater) per vessel is the preferred
alternative for the opening retention
limit for the General category, which
would be in effect June 1-August 31,
20009. It is expected to result in the most
positive socio—economic impacts by
providing the best opportunity to
harvest the quota while avoiding
oversupplying the market, thus
maximizing gross revenues. Other
considered alternatives were the no
action alternative (one BFT 73 inches or
greater) per vessel and a retention limit
of two BFT (73 inches or greater) per
vessel. Both of these alternatives are
expected to be too restrictive given the
large amount of quota available for the
General category during the 2009 fishing
year and could result in the negative
economic impact of lower gross
revenues. Although early season
landings seldom occur at a rate that
could oversupply the market, NMFS
will monitor landings closely to ensure
that the increased retention limit does
not contribute to an oversupply.

Three alternatives were considered for
Angling category retention limits for the
2009 fishing year. Alternative C1, which
was preferred in the draft EA/RIR/IRFA
and is the no action alternative (C1) is
a daily retention limit of one fish
measuring 27 inches to less than 73
inches per vessel for all sectors of the
Angling category for the entire 2009
fishing year. The other alternative that
would provide a constant daily
retention limit is Alternative C2 (one
fish measuring 27 inches to less than 47
inches and one fish measuring 47 inches
to less than 73 inches per vessel ). This
alternative was not preferred in the draft

EA/RIR/IRFA as it was then anticipated
to result in overharvest of the quota
(specifically the large school/small
medium BFT subquota), based on the
results of the 2008 season and the
apparent trend in increasing fish weight
in the large school/small medium BFT
size range. Additional information has
helped NMFS develop more specific
analyses showing that the Angling
category did not have to be as restricted
as originally assumed. Alternative C3
(one fish measuring 27 inches to less
than 47 inches and, for certain periods,
one fish measuring 47 inches to less
than 73 inches per vessel) would be
designed to constrain large school/small
medium BFT landings to the available
subquota and would be more restrictive
with regard to retention of this size class
than Alternative C2. However, this was
not the preferred alternative in the draft
EA/RIR/IRFA as it was not then
considered to be sufficiently restrictive
to constrain the recreational landings to
the adjusted large school/small medium
BFT subquota and as it may not provide
consistent and equitable fishing
opportunities to all users. Although
NMFS requested specific public
comments on Alternative C3, none were
submitted.

After considering additional fishery
information, public comment, and other
management objectives, NMFS has
selected Alternative C2 as the preferred
alternative. NMFS has the flexibility to
allocate some or all of the Reserve quota
to the Angling category quota at the end
of the year, if needed and as available,
to cover potential overharvest of the
Angling category quota. Such use of the
Reserve would minimize the likelihood
that future Angling category quotas
(specifically the large school/small
medium BFT subquota) would need to
be reduced due to 2009 recreational
fishery overharvest. Based on current
projections and analyses, NMFS does
not anticipate an overharvest of the
school BFT subquota.

List of Subjects in 50 CFR Part 635

Fisheries, Fishing, Fishing vessels,
Foreign relations, Management,
Treaties.

Dated: May 26, 2009.
John Oliver

Deputy Assistant Administrator for
Operations, National Marine Fisheries
Service.

m For the reasons set out in the
preamble, 50 CFR part 635 is amended
as follows:

PART 635—ATLANTIC HIGHLY
MIGRATORY SPECIES

m 1. The authority citation for part 635
continues to read as follows:

Authority: 16 U.S.C. 971 et seq.; 16 U.S.C.
1801 et seq.
m 2.In §635.27, paragraphs (a)
introductory text, (a)(1)(i), (a)(2), (a)(3),
(a)(4)(), (a)(5), (a)(6), (a)(7)(1), (a)(7)(ii),
and (a)(10)(iii) are revised to read as
follows:

§635.27 Quotas.

(a) BFT. Consistent with ICCAT
recommendations, and with paragraph
(a)(10)(iv) of this section, NMFS may
subtract the most recent, complete, and
available estimate of dead discards from
the annual U.S. BFT quota, and make
the remainder available to be retained,
possessed, or landed by persons and
vessels subject to U.S. jurisdiction. The
remaining baseline annual U.S. BFT
quota will be allocated among the
General, Angling, Harpoon, Purse Seine,
Longline, Trap, and Reserve categories.
BFT may be taken by persons aboard
vessels issued Atlantic Tunas permits,
HMS Angling permits, or HMS Charter/
Headboat permits. The baseline annual
U.S. BFT quota is 1,009.9 mt, not
including an additional annual 25 mt
allocation provided in paragraph (a)(3)
of this section. Allocations of the
baseline annual U.S. BFT quota are:
General — 47.1 percent (475.7 mt);
Angling — 19.7 percent (199.0 mt),
which includes the school BFT held in
reserve as described under paragraph
(a)(7)(ii) of this section; Harpoon — 3.9
percent (39.4 mt); Purse Seine — 18.6
percent (187.8 mt); Longline — 8.1
percent (81.8 mt), which does not
include the additional annual 25 mt
allocation provided in paragraph (a)(3)
of this section; and Trap — 0.1 percent
(1.0 mt). The remaining 2.5 percent
(25.2 mt) of the baseline annual U.S.
BFT quota will be held in reserve for
inseason or annual adjustments based
on the criteria in paragraph (a)(8) of this
section. NMFS may apportion a quota
allocated to any category to specified
fishing periods or to geographic areas
and will make annual adjustments to
quotas, as specified in paragraph (a)(10)
of this section. BFT quotas are specified
in whole weight.

(1) * % %

(i) Catches from vessels for which
General category Atlantic Tunas permits
have been issued and certain catches
from vessels for which an HMS Charter/
Headboat permit has been issued are
counted against the General category
quota in accordance with §635.23(c)(3).
The amount of large medium and giant
BFT that may be caught, retained,
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possessed, landed, or sold under the
General category quota is 47.1 percent
(475.7 mt) of the baseline annual U.S.
BFT quota, and is apportioned as
follows:

(A) January 1 through January 31 — 5.3
percent (25.2 mt);

(B) June 1 through August 31 — 50
percent (237.8 mt);

(C) September 1 through September
30 — 26.5 percent (126.1 mt);

(D) October 1 through November 30 —
13 percent (61.8 mt); and

(E) December 1 through December 31
— 5.2 percent (24.7 mt).

* * * * *

(2) Angling category quota. In
accordance with the framework
procedures of the HMS FMP, prior to
each fishing year or as early as feasible,
NMFS will establish the Angling
category daily retention limits. The total
amount of BFT that may be caught,
retained, possessed, and landed by
anglers aboard vessels for which an
HMS Angling permit or an HMS
Charter/Headboat permit has been
issued is 19.7 percent (199.0 mt) of the
baseline annual U.S. BFT quota. No
more than 2.3 percent (4.6 mt) of the
annual Angling category quota may be
large medium or giant BFT. In addition,
over each 2—consecutive—year period
(starting in 2009, inclusive), no more
than 10 percent of the annual U.S. BFT
quota, inclusive of the allocation
specified in paragraph (a)(3) of this
section, may be school BFT. The
Angling category quota includes the
amount of school BFT held in reserve
under paragraph (a)(7)(ii) of this section.
The size class subquotas for BFT are
further subdivided as follows:

(i) After adjustment for the school
BFT quota held in reserve (under
paragraph (a)(7)(ii) of this section), 52.8
percent (44.5 mt) of the school BFT
Angling category quota may be caught,
retained, possessed, or landed south of
39°18’ N. lat. The remaining school BFT
Angling category quota (39.8 mt) may be
caught, retained, possessed or landed
north of 39°18"N. lat.

(ii) An amount equal to 52.8 percent
(48 mt) of the large school/small
medium BFT Angling category quota

may be caught, retained, possessed, or
landed south of 39°18" N. lat. The
remaining large school/small medium
BFT Angling category quota (42.9 mt)
may be caught, retained, possessed or
landed north of 39°18’ N. lat.

(iii) An amount equal to 66.7 percent
(3.1 mt) of the large medium and giant
BFT Angling category quota may be
caught, retained, possessed, or landed
south of 39°18’ N. lat. The remaining
large medium and giant BFT Angling
category quota (1.5 mt) may be caught,
retained, possessed or landed north of
39°18" N. lat.

(3) Longline category quota. The total
amount of large medium and giant BFT
that may be caught incidentally and
retained, possessed, or landed by
vessels that possess Longline category
Atlantic Tunas permits is 8.1 percent
(81.8 mt) of the baseline annual U.S.
BFT quota. No more than 60.0 percent
(49.1 mt) of the Longline category quota
may be allocated for landing in the area
south of 31°00” N. lat. In addition, 25 mt
shall be allocated for incidental catch by
pelagic longline vessels fishing in the
Northeast Distant gear restricted area as
spf}c)ified at §635.23(f)(3).

4 EE

(i) The total amount of large medium
and giant BFT that may be caught,
retained, possessed, or landed by
vessels that possess Purse Seine
category Atlantic Tunas permits is 18.6
percent (187.8 mt) of the baseline
annual U.S. BFT quota. The directed
purse seine fishery for BFT commences
on July 15 of each year unless NMFS
takes action to delay the season start
date. Based on cumulative and projected
landings in other commercial fishing
categories, and the potential for gear
conflicts on the fishing grounds or
market impacts due to oversupply,
NMFS may delay the BFT purse seine
season start date from July 15 to no later
than August 15 by filing an adjustment
with the Office of the Federal Register
prior to July 1.

(5) Harpoon category quota. The total
amount of large medium and giant BFT
that may be caught, retained, possessed,
landed, or sold by vessels that possess

Harpoon category Atlantic Tunas
permits is 3.9 percent (39.4 mt) of the
baseline annual U.S. BFT quota. The
Harpoon category fishery closes on
November 15 each year.

(6) Trap category quota. The total
amount of large medium and giant BFT
that may be caught, retained, possessed,
or landed by vessels that possess Trap
category Atlantic Tunas permits is 0.1
percent (1.0 mt) of the baseline annual
U.S. BFT quota.

(7)***

(i) The total amount of BFT that is
held in reserve for inseason or annual
adjustments and fishery—independent
research using quotas or subquotas is
2.5 percent (25.2 mt) of the baseline
annual U.S. BFT quota. Consistent with
paragraph (a)(8) of this section, NMFS
may allocate any portion of this reserve
for inseason or annual adjustments to
any category quota in the fishery.

(ii) The total amount of school BFT
that is held in reserve for inseason or
annual adjustments and fishery—
independent research is 18.5 percent
(19.1 mt) of the total school BFT
Angling category quota as described
under paragraph (a)(2) of this section.
This is in addition to the amounts
specified in paragraph (a)(7)(i) of this
section. Consistent with paragraph (a)(8)
of this section, NMFS may allocate any
portion of the school BFT Angling
category quota held in reserve for
inseason or annual adjustments to the
Angling category.

* * * * *

(10)* * %

(iii) Regardless of the estimated
landings in any year, NMFS may adjust
the annual school BFT quota to ensure
that the average take of school BFT over
each 2—consecutive—year period
beginning in the 2009 fishing year does
not exceed 10 percent by weight of the
total annual U.S. BFT quota, inclusive
of the allocation specified in paragraph
(a)(3) of this section, for that period.

* * * * *

[FR Doc. E9—12654 Filed 5-29-09; 8:45 am]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

FEDERAL TRADE COMMISSION

16 CFR Parts 321 and 322
[RIN 3084-AB18]

Advance Notice of Proposed
Rulemaking: Mortgage Acts and
Practices

AGENCY: Federal Trade Commission
(FTC or Commission).

ACTION: Advance Notice of Proposed
Rulemaking; request for comment.

SUMMARY: President Obama signed the
2009 Omnibus Appropriations Act on
March 11, 2009. Section 626 of the Act
directed the Commission to initiate,
within 90 days of the date of enactment,
a rulemaking proceeding with respect to
mortgage loans. To implement the Act,
the Commission has commenced a
rulemaking proceeding in two parts.
This Advance Notice of Proposed
Rulemaking (ANPR), the Mortgage Acts
and Practices Rulemaking, addresses
activities that occur throughout the life-
cycle of a mortgage loan, i.e., practices
with regard to mortgage loan advertising
and marketing, origination, appraisals,
and servicing. Another ANPR, the
Mortgage Assistance Relief Services
Rulemaking, addresses the practices of
entities (other than mortgage servicers)
who offer assistance to consumers in
dealing with owners or servicers of their
loans to modify them or avoid
foreclosure. The Commission is seeking
public comment with regard to the
unfair and deceptive acts and practices
that should be prohibited or restricted
pursuant to any rules adopted in these
proceedings. Any rules adopted will
apply to entities, other than banks,
thrifts, federal credit unions, and non-
profits, that are engaged in such unfair
and deceptive acts and practices.

DATES: Comments must be received by
July 30, 2009.

ADDRESSES: Interested parties are
invited to submit written comments
electronically or in paper form.
Comments should refer to “Mortgage
Acts and Practices Rulemaking, Rule

No. R911004” to facilitate the
organization of comments. Please note
that comments will be placed on the
public record of this proceeding—
including on the publicly accessible
FTC website, at (http://www.ftc.gov/os/
publiccomments.shtm)—and therefore
should not include any sensitive or
confidential information. In particular,
comments should not include any
sensitive personal information, such as
an individual’s Social Security Number;
date of birth; driver’s license number or
other state identification number, or
foreign country equivalent; passport
number; financial account number; or
credit or debit card number. Comments
also should not include any sensitive
health information, such as medical
records or other individually
identifiable health information. In
addition, comments should not include
any “[t]rade secrets and commercial or
financial information obtained from a
person and privileged or confidential
...,” as provided in Section 6(f) of the
FTC Act, 15 U.S.C. 46(f), and
Commission Rule 4.10(a)(2), 16 CFR
4.10(a)(2). Comments containing
material for which confidential
treatment is requested must be filed in
paper form, must be clearly labeled
“Confidential,” and must comply with
FTC Rule 4.9(c), 16 CFR 4.9(c).?
Because paper mail addressed to the
FTC is subject to delay due to
heightened security screening, please
consider submitting your comments in
electronic form. Comments filed in
electronic form should be submitted by
using the following weblink: (https://
secure.commentworks.com/ftc-
mortgageactsandpractices) (and
following the instructions on the web-
based form). To ensure that the
Commission considers an electronic
comment, you must file it on the web-
based form at the weblink (https://
secure.commentworks.com/ftc-
mortgageactsandpractices). If this
Notice appears at (http://
www.regulations.gov/search/index.jsp),
you may also file an electronic comment
through that website. The Commission

1 The comment must be accompanied by an
explicit request for confidential treatment,
including the factual and legal basis for the request,
and must identify the specific portions of the
comment to be withheld from the public record.
The request will be granted or denied by the
Commission’s General Counsel, consistent with
applicable law and the public interest. See FTC
Rule 4.9(c), 16 CFR 4.9(c).

will consider all comments forwarded to
it by regulations.gov. You may also visit
the FTC website at http://www.ftc.gov to
read the Notice and the news release
describing it.

A comment filed in paper form
should include the reference ‘“Mortgage
Acts and Practices Rulemaking, Rule
No. R911004” both in the text of the
comment and on the envelope, and
should be mailed or delivered to the
following address: Federal Trade
Commission, Office of the Secretary,
Room H-135 (Annex T), 600
Pennsylvania Avenue, NW, Washington,
DC 20580. The FTC requests that any
comment filed in paper form be sent by
courier or overnight service, if possible,
because U.S. postal mail in the
Washington area and at the Commission
is subject to delay due to heightened
security precautions.

The FTC Act and other laws
administered by the Commission permit
the collection of public comments to
consider and use in this proceeding as
appropriate. The Commission will
consider all timely and responsive
public comments received, whether
filed in paper or electronic form.
Comments received will be available to
the public on the FTC website, to the
extent practicable, at (http://
www.ftc.gov/os/publiccomments.shtm).
As a matter of discretion, the
Commission makes every effort to
remove home contact information from
comments filed by individuals before
placing those comments on the FTC
website. More information, including
routine uses permitted by the Privacy
Act, may be found in the FTC’s privacy
policy, at (http://www.ftc.gov/ftc/
privacy.shtm).

FOR FURTHER INFORMATION CONTACT:
Laura Johnson, Attorney, 202-326-3224,
Division of Financial Practices, Federal
Trade Commission, 600 Pennsylvania
Avenue, NW, Washington, DC 20580.
SUPPLEMENTARY INFORMATION:

I. Background

A. FTC Rulemaking Authority Pursuant
to the Omnibus Appropriations Act of
2009

Section 626 of the Omnibus
Appropriations Act of 2009 2 requires
that, within 90 days of enactment, the
FTC initiate a rulemaking proceeding

2 Omnibus Appropriations Act of 2009, Pub. L.
No. 111-8, §626, 123 Stat. 524 (Mar. 11, 2009).
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with respect to mortgage loans. Pursuant
to the Act, the rulemaking proceeding
will be conducted in accordance with
the requirements of Section 553 of the
Administrative Procedure Act.? To
implement the Omnibus Appropriations
Act of 2009, the Commission has
commenced a rulemaking proceeding in
two parts.

This ANPR, the Mortgage Acts and
Practices (MAP) Rulemaking, addresses
activities that occur throughout the life-
cycle of a mortgage loan, i.e., practices
with regard to mortgage loan advertising
and marketing, origination, appraisals,
and servicing. Another ANPR, the
Mortgage Assistance Relief Services
(MARS) Rulemaking, addresses the
practices of entities (other than
mortgage servicers) who offer assistance
to consumers in dealing with owners or
servicers of their loans to modify them
or avoid foreclosure. Although the
Omnibus Appropriations Act of 2009
specifies neither the types of conduct
nor the types of entities any proposed
rules should address, the Commission
has used its organic statute, the FTC
Act, in establishing the parameters for
this rulemaking.4 In particular, the types
of conduct that the FTC proposes to
cover include acts and practices that
meet the FTC’s standards for unfairness
or deception under Section 5 of the FTC
Act. In addition, the entities that the
FTC intends to cover are those over
which the FTC has jurisdiction under
the FTC Act—specifically, entities other
than banks, thrifts, federal credit
unions,® and non-profits 7 that engage in
the conduct the rules would cover.

Based on its law enforcement
experience and the limited scope of

35 U.S.C. 553. Section 626 of the Omnibus
Appropriations Act of 2009 authorizes use of these
procedures in lieu of the procedures set forth in
Section 18 of the FTC Act, 15 U.S.C. 57a. Note that,
because this rulemaking is not undertaken pursuant
to Section 18, 15 U.S.C. 57a(f), federal banking
agencies are not required to promulgate
substantially similar regulations for entities within
their jurisdiction. Nonetheless, the Commission
plans to consult with the federal banking agencies
in this proceeding.

4 The available legislative history is consistent
with the Commission’s determination as to the
scope of the FTC’s rulemaking. See 155 Cong. Rec.
S2816-S2817 (2009).

515 U.S.C. 45(a)(1). For a comprehensive
description of the FTC’s application of its
unfairness and deception authority in the context
of financial services, see Letter from the FTC staff
to John E. Bowman, Chief Counsel of the Office of
Thrift Supervision (Dec. 12, 2007), available at
(http://www.ftc.gov/0s/2007/12/P084800anpr.pdf).

615 U.S.C. 45(a)(2).

715 U.S.C. 44. Bona fide non-profit entities are
exempt from the jurisdiction of the FTGC Act.
Sections 4 and 5 of the FTC Act confer on the
Commission jurisdiction only over persons,
partnerships, or corporations organized to carry on
business for their profit or that of their members.
See 15 U.S.C. 44, 45(a)(2).

current federal regulation, the
Commission believes that the servicing
of mortgage loans is a topic on which
proposed rules may be needed. The
FTC, however, also recognizes that
proposed rules also may be needed to
address acts and practices related to
mortgage loan advertising and
marketing, origination, and appraisals.
The Commission therefore is seeking
public comment on whether proposed
rules are needed concerning acts and
practices throughout the life-cycle of
mortgage loans.

The Commission is seeking comments
to determine whether certain acts and
practices of non-bank financial
companies related to mortgage loans are
unfair or deceptive under Section 5 of
the FTC Act and should be incorporated
into a proposed rule. These acts and
practices include conduct that the FTC
currently could challenge in a law
enforcement action as violating Section
5 of the FTC Act. However, the
Commission is not seeking comments
on statutes that have been enacted and
rules that have been issued on these
topics. The FTC also specifically is not
seeking comments on the Federal
Reserve Board’s (Board) new rules
concerning mortgage loans.8

Pursuant to Section 626 of the
Omnibus Appropriations Act of 2009,
any violation of a rule adopted under
that section will be treated as a violation
of a rule promulgated pursuant to
Section 18 of the FTC Act.® Therefore,
pursuant to Section 5(m)(1)(A) of the
FTC Act,10 the Commission may seek
civil penalties as a remedy for such rule
violations. In addition, pursuant to
Section 626(b) of the Omnibus
Appropriations Act of 2009, a state may
bring a civil action, in either state or
federal court, to enforce the FTC
mortgage loan rules and obtain civil
penalties and other relief for violations.
Before initiating an enforcement action,
the state must notify the FTC, at least 60
days in advance, and the Commission
may intervene in the action.

B. FTC Authority Over Mortgage Loans
and Other Financial Services

The Commission protects consumers
from harmful acts and practices at every
stage of the mortgage life-cycle—from
the advertisement of mortgages to the
collection of mortgage debts. At the
early stages of the cycle, the FTC
protects consumers from unfair,
deceptive, or otherwise unlawful acts
and practices of brokers, lenders, and
others that advertise or offer mortgages,

8 See infra Part 1.D.
915 U.S.C. 57a.
1015 U.S.C. 45(m)(1)(A).

including entities that market loans on
behalf of lenders. At the middle and
later stages of the cycle, the agency
protects consumers from the unlawful
conduct of creditors, mortgage servicing
agents, and debt collectors that collect
payments from consumers. The
Commission also protects consumers
from the unlawful acts and practices of
those that market credit repair or debt
relief services, including entities (other
than mortgage servicers) who offer
assistance to consumers struggling with
mortgage debt in dealing with the
owners or servicers of their loans to
modify their loans or avoid foreclosure.

The Commission has law enforcement
authority over a wide range of acts and
practices throughout the consumer
credit life-cycle. The agency enforces
Section 5 of the Federal Trade
Commission Act, which prohibits
“unfair or deceptive acts or practices in
or affecting commerce.” 11 The
Commission also enforces other
consumer protection statutes that
govern financial services providers.
These include the Truth in Lending Act
(TILA),*2 the Home Ownership and
Equity Protection Act (HOEPA),3 the
Consumer Leasing Act,14 the Fair Debt
Collection Practices Act (FDCPA),5 the
Fair Credit Reporting Act (FCRA),6 the
Equal Credit Opportunity Act (ECOA),?
the Credit Repair Organizations Act,8
the Electronic Funds Transfer Act,® the
Telemarketing and Consumer Fraud and
Abuse Prevention Act,20 and the privacy

11 15 U.S.C. 45(a)(1).

1215 U.S.C. 1601-1666j (mandates disclosures
and other requirements in connection with
consumer credit transactions).

13 15 U.S.C. 1639 (provides protections for
consumers entering into certain high-cost mortgage
refinance loans).

14 15 U.S.C. 1667-1667f (requires disclosures,
limits balloon payments, and regulates advertising
in connection with consumer lease transactions).

15 15 U.S.C. 1692-1692p (prohibits abusive,
deceptive, and unfair debt collection practices by
third-party debt collectors).

16 15 U.S.C. 1681-1681x (imposes standards for
consumer reporting agencies and information
furnishers; places restrictions on the use of
consumer report information). The Fair and
Accurate Credit Transactions Act of 2003 amended
the FCRA. Pub. L. No. 108-159, 117 Stat. 1952
(2003).

1715 U.S.C. 1691-1691f (prohibits creditor
practices that discriminate on the basis of race,
religion, national origin, sex, marital status, age,
receipt of public assistance, or the exercise of
certain legal rights).

18 15 U.S.C. 1679-1679j (mandates disclosures
and other requirements in connection with credit
repair organizations, including a prohibition against
charging fees until services are completed).

19 15 U.S.C. 1693-1693r (establishes rights and
responsibilities of institutions and consumers in
connection with electronic fund transfer services).

20 15 U.S.C. 6101-6108 (provides consumer
protection from telemarketing deception and abuse

Continued
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provisions of the Gramm-Leach-Bliley
(GLB) Act.21

Notwithstanding the Commission’s
broad authority over acts and practices
related to financial services, the FTC
does not have jurisdiction over all
providers of these services. The FTC Act
specifically excludes banks, thrifts, and
federal credit unions from the agency’s
jurisdiction.22 However, non-bank
affiliates of banks, such as parent
companies or subsidiaries, are subject to
the Commission’s jurisdiction.23
Likewise, the FTC has jurisdiction over
entities that have contracted with banks
to perform certain services on behalf of
banks, such as credit card marketing
and other services, but which are not
themselves banks.24 As a result, non-
bank entities that provide financial
services to consumers are subject to
Commission jurisdiction, even if they
are affiliated with, or are contracted to
perform services for, banking entities.

As discussed above, the Commission
intends that any rules that it issues in
this proceeding would apply only to the
same types of entities over which the

and requires the Commission to promulgate
implementing rules).

2115 U.S.C. 6801-6809 (requires financial
institutions to provide annual privacy notices;
provides consumers the means to opt out from
having certain information shared with non-
affiliated third parties; and safeguards customers’
personally identifiable information).

2215 U.S.C. 45(a)(2). The FTC Act defines
“banks’” by reference to a listing of certain distinct
types of legal entities. See 15 U.S.C. 44, 57a(f)(2).
That list includes: national banks, federal branches
of foreign banks, member banks of the Federal
Reserve System, branches and agencies of foreign
banks, commercial lending companies owned or
controlled by foreign banks, banks insured by the
Federal Deposit Insurance Corporation, and insured
state branches of foreign banks.

23 Congress clarified FTC jurisdiction when it
enacted the GLB Act. Section 133(a) of the GLB Act
states that an entity that is affiliated with a bank,
but which is not itself a bank, is not a bank for
purposes of the FTC Act. Section 133(a) of the GLB
Act specifically provides:

CLARIFICATION OF FEDERAL TRADE
COMMISSION JURISDICTION. Any person that
directly or indirectly controls, is controlled directly
or indirectly by, or is directly or indirectly under
common control with, any bank or savings
association ... and is not itself a bank or savings
association shall not be deemed to be a bank or
savings association for purposes of any provisions
applied by the Federal Trade Commission under the
Federal Trade Commission Act.

Pub. L. No. 106-102, § 133(a), 113 Stat. 1383; 15
U.S.C. 41 note (a). This section has been interpreted
to apply to subsidiaries of banks that are not
themselves banks. Minnesota v. Fleet Mortgage
Corp., 181 F. Supp. 2d 995 (D. Minn. 2001).

24 See, e.g., FTC v. CompuCredit Corp., Civil
Action No. 1:08-CV-01976-BBM-RGV (N.D. Ga.
2008) (approving stipulated final order involving
FTC action against entity that contracted to perform
credit card marketing services for a bank); FTC v.
Am. Standard Credit Sys., 874 F. Supp. 1080, 1086
(C.D. Cal. 1994) (dismissing argument that entity
that contracted to perform credit card marketing
and other services for a bank is not subject to FTC
Act).

Commission has jurisdiction under the
FTC Act.

C. Deceptive and Unfair Acts and
Practices

1. Deceptive Acts and Practices

Section 5 of the FTC Act broadly
proscribes deceptive or unfair acts or
practices in or affecting commerce. An
act or practice is deceptive if there is a
representation, omission of information,
or practice that is likely to mislead
consumers, who are acting reasonably
under the circumstances, and the
representation, omission, or practice is
one that is material.25 Injury is likely if
the misleading or omitted information is
material to consumers, i.e., likely to
affect a decision to purchase or use a
product or service.

To determine that an act or practice
is deceptive, the Commission first must
conclude that there is a representation,
omission of information, or a practice
that is likely to mislead consumers. A
claim about a product or service may be
either express or implied. An express
claim generally is established by the
representation itself. An implied claim,
on the other hand, is an indirect
representation, which must be
examined within the context of other
information that is either presented or
omitted. Deception may occur based on
what is stated or because of the
omission of information that would be
important to the consumer. In
determining that an advertisement is
deceptive, for example, the Commission
considers whether the overall net
impression of the ad (including
language and graphics) is likely to
mislead consumers.26

Second, the Commission considers
the act or practice from the perspective
of a consumer acting reasonably under
the circumstances.2” Reasonableness is
evaluated based on the sophistication
and understanding of consumers in the
group to whom the representation or
sales practice is directed. If a specific
audience is targeted, the Commission
will consider the effect on a reasonable

25 Federal Trade Commission Policy Statement on
Deception, appended to In re Cliffdale Assocs., 103
F.T.C. 110, 174-84 (1984) (Deception Policy
Statement).

26 Disclaimers or qualifying statements are
important to consider for deception analysis. Such
disclaimers must be sufficiently clear, prominent,
and understandable to convey the qualifying
information effectively to consumers. The
Commission recognizes that often “‘reasonable
consumers do not read the entirety of an ad or are
directed away from the importance of the qualifying
phrase by the acts or statements of the seller.”
Deception Policy Statement at 181. Thus, fine print
disclosures at the bottom of a print ad or television
screen are unlikely to cure an otherwise deceptive
representation.

27 Deception Policy Statement at 177-81.

member of that target group. A
representation may be susceptible to
more than one reasonable interpretation,
and if one such interpretation is
misleading, the advertisement is
deceptive, even if other non-deceptive
interpretations are possible.28

Third, to conclude that deception has
occurred, the Commission must
determine that the representation,
omission, or practice is material, i.e.,
one that is likely to affect a consumer’s
decision to purchase or use a product or
service. A deceptive representation,
omission, or practice that is material is
likely to cause consumer injury—that is,
but for the deception, the consumer may
have made a different choice.29 Express
claims about a product or service, such
as statements about cost, are presumed
to be material. Claims about purpose
and efficacy of a product or service are
also presumed to be material.3°

2. Unfair Acts and Practices

Section 5(n) of the FTC Act also sets
forth a three-part test to determine
whether an act or practice is unfair.31
First, the practice must be one that
causes or is likely to cause substantial
injury to consumers. Second, the injury
must not be outweighed by
countervailing benefits to consumers or
to competition. Third, the injury must
be one that consumers could not
reasonably have avoided.

In analyzing whether injury is
substantial, the Commission is not
concerned with trivial, speculative, or
more subjective types of harm. The
substantial injury test may be met by
small harm to a large number of
consumers. In most cases, substantial
injury involves monetary harm. Once it
determines that there is substantial
consumer injury, the Commission
considers whether the harm is offset by
any countervailing benefits to
consumers or to competition. Thus, the
Commission considers both the costs of
imposing a remedy and any benefits that
consumers enjoy as a result of the
practice at issue. Finally, the injury
must be one that consumers cannot
reasonably avoid. If consumers
reasonably could have made a different
choice that would have avoided the
injury, but did not do so, the practice is
not deemed to be unfair under the FTC
Act.

28 Id. at 178.

29 [d. at 182-83.

30 Novartis Corp. v. FTC, 223 F.3d 783, 786-87
(D.C. Cir. 2000).

3115 U.S.C. 45(n). Section 5(n) of the FTC Act
also provides that “[i]ln determining whether an act
or practice is unfair, the Commission may consider
established public policies as evidence to be
considered with all other evidence.”
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In applying its unfairness standard,
the Commission takes the approach that
well-informed consumers are capable of
making choices for themselves. The
agency therefore may prohibit or restrict
acts and practices if they unreasonably
create, or take advantage of, an obstacle
to the ability of consumers to make
informed choices, thus causing, or being
likely to cause, consumer injury.32

D. Federal Reserve Board’s Rules
Concerning Mortgage Loans

In determining the restrictions on
mortgage loans that should be included
in an FTC proposed rule, it is important
to consider the rules related to mortgage
loans that the Board issued last year. On
July 14, 2008, the Board announced new
rules amending several aspects of
Regulation Z, which implements TILA
and HOEPA.33 TILA generally requires
that creditors and certain advertisers
make disclosures to consumers so that
they can make better informed credit
decisions, including decisions related to
mortgages. HOEPA, which amended
TILA, imposes substantive restrictions
on certain high-priced loans, all of
which are subprime loans.34 Section
105(a) of TILA gives the Board the
authority to promulgate rules necessary
or proper to carry out TILA’s
purposes.35 Section 129(1)(2) of TILA

32 See Letter from the FTC to Hon. Wendell Ford
and Hon. John Danforth, Committee on Commerce,
Science and Transportation, United States Senate,
Commission Statement of Policy on the Scope of
Consumer Unfairness Jurisdiction (December 17,
1980), reprinted in In re Int’l Harvester Co., 104
F.T.C. 949, 1070, 1073 (1984) (Unfairness Policy
Statement). See also Trade Regulation Rule
Concerning Cooling-Off Period for Sales Made at
Homes or at Certain Other Locations, 16 CFR 429
(making it an unfair and deceptive practice for
anyone engaged in “‘door-to-door” sales of
consumer goods or services with a purchase price
of $25 or more to fail to provide buyer with certain
oral and written disclosures regarding buyer’s right
to cancel within three business days); Holland
Furnace Co. v. FTC, 295 F.2d 302 (7th Cir. 1961)
(seller’s servicemen dismantled home furnaces then
refused to reassemble them until consumers agreed
to buy services or replacement parts).

33 Truth in Lending, 73 FR 44522 (July 30, 2008).
This ANPR summarizes the Board’s rules, infra, but
does not provide a full analysis because they are
explained in detail in the supplementary
information portion of the July 2008 final rule. See
id.

34 HOEPA applies to loans that are closed-end,
non-purchase money mortgages (such as
refinancings or home equity loans) secured by a
consumer’s principal dwelling (other than a reverse
mortgage) where either: (a) the APR at
consummation will exceed the yield on Treasury
securities of comparable maturity by more than 8
percentage points for first-lien loans, or 10
percentage points for subordinate-lien loans; or (b)
the total points and fees payable by the consumer
at or before closing exceed the greater of 8 percent
of the total loan amount, or $583. See 12 CFR
226.32; FRB Regulation Z Official Staff
Commentary, 12 CFR 226.32(a), Supp. I (2008); see
also definition of “closed-end credit,” infra note 45.

3515 U.S.C. 1604(a).

gives the Board the authority to
promulgate rules to prohibit ‘“unfair”” or
“deceptive” acts and practices in
connection with mortgage loans
generally. It also gives the Board the
authority to promulgate rules to prohibit
practices that are ““abusive” or “not in
the interest of the borrower” in
connection with the refinancing of
mortgage loans.36 The Board used its
general authority under Section 105(a)
to promulgate some of its new rules and
its HOEPA authority under Section
129(1)(2) to promulgate other new
rules.3”

The federal banking agencies and the
FTC enforce TILA (including HOEPA)
and Regulation Z. TILA specifically
provides enforcement authority to the
Board (for state member banks of the
Federal Reserve System), the Office of
the Comptroller of the Currency (OCC)
(for national banks), the Federal Deposit
Insurance Corporation (FDIC) (for other
insured banks), the Office of Thrift
Supervision (OTS) (for savings
associations), and the National Credit
Union Administration (NCUA) (for
federal credit unions).38 TILA provides
the FTC with enforcement authority as
to all entities that are not specifically
committed to another government
agency.39 Thus, the FTC enforces TILA
(including HOEPA) and Regulation Z for
non-bank financial companies, such as
non-bank mortgage companies,
mortgage brokers, and finance
companies.40

The Board’s final rules make changes
to Regulation Z in what the FTC
describes as essentially four parts of the
mortgage life-cycle. The rules address
acts and practices related to: (1)
advertising and marketing; (2)
origination (including underwriting,
loan terms, and disclosures); (3)
appraisals; and (4) servicing. Most of the
new rules will take effect on October 1,
2009, although the rules related to
escrows do not take effect until 2010.

36 15 U.S.C. 1639(1)(2).

37 The FTC has the authority to obtain civil
penalties for violations of the rules that the Board
promulgates under its Section 129(1)(2) authority.
See infra notes 53, 70, 97, and 101 and
accompanying text; Omnibus Appropriations Act of
2009 §626(c); 15 U.S.C. 45(1), 45(m), 1607(c). The
FTC does not have the authority to obtain civil
penalties for violations of rules the Board
promulgates under its Section 105(a) authority. See
infra notes 46, 48, 55, 57, 81, and 84 and
accompanying text. In contrast, the federal banking
regulatory agencies may obtain civil penalties from
entities under their jurisdiction for any violation of
TILA, HOEPA, or Regulation Z. See 15 U.S.C.
1607(a); 12 U.S.C. 1786(k), 1818(I).

38 15 U.S.C. 1607(a).

39 15 U.S.C. 1607(c).

40 See Part 1B, supra, for discussion of FTC
jurisdiction.

II. Mortgage Advertising and Marketing
A. Overview

The mortgage life-cycle begins when a
consumer initially shops for a mortgage.
The consumer may seek out mortgage
loan information on his or her own,
whether on the Internet or through oral
or written contacts with a real estate
broker, mortgage lender, mortgage
broker, or other source. The consumer
also may see or hear more widely
disseminated mortgage advertisements
through various sources, whether in
print (including billboards, direct
mailings, emails, and faxes), or through
television, radio, the Internet, or other
electronic media. The advertiser or
marketer may be the creditor itself, or a
mortgage broker, real estate broker, lead
generator, rate aggregator, or another
person or entity.

B. Mortgage Advertising and Marketing
Laws the FTC Enforces

The FTC Act requires that claims in
advertising and marketing, including
claims about mortgage loans, be truthful
and non-misleading.4! Mortgage
advertisers are also subject to TILA
(including HOEPA) and its
implementing Regulation Z, among
other laws.42 In general, TILA and
Regulation Z contain four basic
requirements for mortgage
advertisements.#3 First, an
advertisement must reflect terms
actually available to the consumer.
Second, required disclosures must be
made clearly and conspicuously in the
advertisement. Third, any advertisement
that includes any credit rate must state
the annual percentage rate, or “APR.”
The APR must be stated at least as
conspicuously as any other stated rates.
Fourth, if any major triggering loan term
(e.g., a monthly payment amount) is
advertised, other major terms, including
the APR, must also be advertised.

In July 2008, the Board issued rules
under Regulation Z addressing mortgage
advertising issues.* Some of these rules
apply to closed-end credit, and others
apply to open-end home equity plans.
The Board’s rules take effect on October
1, 2009.

41 See 15 U.S.C. 45; see also Part 1.C.1, supra.

42 This discussion is not intended as a
comprehensive list of all potentially applicable
mortgage advertising and marketing laws. Marketers
of credit products also may be subject to
requirements under laws such as the FCRA—for
example, regarding firm offers of credit. The
Commission is not seeking comment on FCRA
issues in response to this ANPR.

43 See, e.g., 15 U.S.C. 1661-1665b; 12 CFR 226.16,
226.24.

44 See 73 FR at 44599-602 (to be codified at 12
CFR 226.16, 226.24).
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1. Closed-End Credit

Closed-end credit includes a standard
mortgage loan in which the proceeds are
paid out in full at loan closing.45
Regarding closed-end credit, the Board
made three significant changes to the
advertising provisions in Regulation Z.
First, the Board strengthened the “clear
and conspicuous” Regulation Z
standards for disclosures of
information.4¢ The standards vary
greatly depending on the type of media
used for the advertisement, but
generally disclosures about promotional
rates and payments must be prominent
and appear close to triggering terms.4”

Second, the Board addressed a variety
of practices regarding advertising
mortgage rates and payments.48 For
example, mortgage advertisements must
not state any rate other than the APR,
except that the simple annual rate
applied to an unpaid balance may be
stated in conjunction with, but not more
conspicuous than, the APR.49 If
mortgage advertisements contain
limited duration “teaser” rates or
payment amounts, then the
advertisements must also clearly and
conspicuously disclose the duration of
these rates or payment amounts.5° The
rules prohibit advertisement of rates
that are lower than the rate at which
interest is accruing (referred to as
“payment rates,” “‘effective rates,” or
“qualifying rates’’) because consumers
may not understand these rates.5! The

45 TILA Section 144 and Regulation Z Section
226.24 govern advertising of “closed-end credit,”
which is defined as consumer credit other than
open-end credit. 15 U.S.C. 144; 12 CFR 226.2(10),
226.24. Open-end credit is credit extended to a
consumer under a plan in which: (1) the creditor
reasonably contemplates repeated transactions; (2)
the creditor may impose a finance charge from time
to time on the outstanding unpaid balance; and (3)
the amount of credit that may be extended to the
consumer during the plan’s term is generally made
available to the extent that any unpaid balance is
repaid. 12 CFR 226.2(20).

46 See 73 FR at 44579-85, 44601-602, 44608-610.
The Board promulgated these rules using its
authority under TILA Section 105(a).

47 For example, disclosures in the context of
visual text advertisements on the Internet must not
be obscured by graphic displays, shading, or
coloring. See id. at 44581, 44608.

48 See id. at 44581-585, 44601-602, 44608-610.
The Board promulgated these rules using its
authority under TILA Section 105(a).

49 See id. at 44581, 44601, 44608. The rules
prohibit advertisement of a periodic rate, other than
the simple annual rate of interest, for credit secured
by a dwelling. Id.

50 See id. at 44583, 44601-602, 44609-610.

51 See id. at 44581. Payment rates are often
featured in option adjustable rate mortgages and
various other non-traditional mortgages. A payment
rate is used to calculate the consumer’s monthly
payment amount and is not necessarily the same as
the interest rate. If the payment rate is less than the
interest rate, the consumer’s monthly payment
amount does not include the full interest owed each
month; the difference between the amount the

rules also revise the requirements
regarding the disclosures that must be
made when any one of certain triggering
terms is advertised by clarifying the
meaning of the “terms of repayment”
and adding a new disclosure
requirement if a mortgage advertisement
states the amount of any payment.52

Third, the Board prohibited the
following seven specific mortgage
advertising claims based on its
conclusion that the claims are per se
“misleading or deceptive:” 53

1. advertising as “‘fixed” a rate or
payment that will change after a period
of time unless the advertisement meets
certain criteria, such as having an
equally prominent and closely
proximate disclosure that the rate or
payment is “fixed” for only a limited
period of time;

2. comparing actual or hypothetical
rates or payments to the rates or
payments on an advertised loan unless
the advertisement discloses the rates or
payments that will apply over the full
term of the advertised loan;

3. misrepresenting an advertised loan
as being part of a ““government loan
program’ or otherwise endorsed or
sponsored by a government entity;

4. using the name of the consumer’s
current lender unless the advertisement
has an equally prominent disclosure of
the person actually making the
advertisement and includes a clear and
conspicuous statement that the
advertiser is not associated with the
consumer’s current lender;

5. making any misleading claim that
an advertised loan will eliminate debt or
result in a waiver or forgiveness of a
consumer’s existing loan terms with, or
obligations to, another creditor;

6. using the term “counselor” in an
advertisement to refer to a for-profit
mortgage broker or mortgage lender; and

7. advertising mortgages in a language
other than English while giving critical
disclosures only in English.

2. Open-End Home Equity Plans

The Board’s new mortgage rules also
addressed the advertising of open-end
home equity plans,54 such as home

consumer pays and the amount the consumer owes
is added to the total amount due from the
consumer. After a specified number of years, or if
the loan reaches a negative amortization cap, the
required monthly payment amount is recast to
require payments that will fully amortize the
balance over the remaining loan term, leading to
sharply increased payments by the consumer.

52 See, e.g., id. at 44582-585, 44601-602, 44608-
610.

53 See id. at 44586-590, 44602, 44610. The Board
promulgated these rules using its authority under
TILA Section 129(1)(2).

54 Open-end home equity plans are open-end
credit secured by a consumer’s dwelling. See 12

equity lines of credit (HELOCs).
Regarding open-end home equity plans,
the Board made two significant changes.
First, the rules modify Regulation Z’s
“clear and conspicuous” standard.>5
The standards vary greatly depending
on the type of media used for the
advertisement, but generally disclosures
about promotional rates and payments
must be prominent and appear close to
triggering terms.?6 Second, the rules
address a variety of practices regarding
advertising rates and payments.57 Most
significantly, the rules add new
disclosure requirements for the
advertisement of promotional rates and
payments.58 The standards vary greatly
depending on the type of media used for
the advertisement.59

C. FTC Mortgage Advertising and
Marketing Law Enforcement

The FTC has brought numerous
enforcement actions challenging the
conduct of lenders, brokers, and other
advertisers of mortgage loans in
violation of the FTC Act or the TILA.60
In most of its mortgage lending cases,
the Commission has challenged alleged
deception in the advertising or
marketing of mortgage loans, with a
focus on subprime and non-traditional
loans. For example, the Commission has
brought actions against mortgage
lenders or brokers for alleged deceptive
marketing of loan costs®? or other key
loan terms, such as misrepresenting the
absence of or failing to adequately
disclose the existence of a prepayment
penalty 62 or a large balloon payment
due at the end of the loan.®3 Most

CFR 226.5b; see also definition of “open-end
credit,” supra note 45.

55 See 73 FR at 44574-79, 44599-600, 44605-606.
The Board promulgated these rules using its
authority under TILA Section 105(a).

56 For example, disclosures in the context of
visual text advertisements on the Internet must not
be obscured by graphic displays, shading, or
coloring. See id. at 44575, 44605.

57 See id. at 44575-579, 44599-600, 44606. The
Board promulgated these rules using its authority
under TILA Section 105(a).

58 See id. at 44576-579, 44600, 44606.

59 See id.

60 See, e.g., FTC v. Mortgages Para Hispanos.Com
Corp., No. 06-00019 (E.D. Tex. 2006); FTC v.
Ranney, No. 04-1065 (D. Colo. 2004); FTC v. Chase
Fin. Funding, No. 04-549 (C.D. Cal. 2004); FTC v.
OSI Fin. Sves., Inc., No. 02-C-5078 (N.D. Ill. 2002);
United States v. Mercantile Mortgage Co., No. 02-
5079 (N.D. Ill. 2002); FTC v. Associates First Capital
Corp., No. 01-00606 (N.D. Ga. 2001); FTC v. First
Alliance Mortgage Co., No. 00-964 (C.D. Cal. 2000).

61 See, e.g., FTC v. Associates First Capital Corp.,
No. 01-00606 (N.D. Ga. 2001); FTC v. First Alliance
Mortgage Co., No. 00-964 (C.D. Cal. 2000).

62 FTC v. Chase Fin. Funding, No. 04-549 (C.D.
Cal. 2004); FTC v. OSI Fin. Svcs., Inc., No. 02-C-
5078 (N.D. Ill. 2002).

63 E.g., FTC v. OSI Fin. Svcs., Inc., No. 02-C-5078
(N.D. Ill. 2002); FTC v. Associates First Capital
Corp., No. 1:01-CV-00606 (N.D. Ga. 2001).
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recently, in February 2009, the
Commission announced settlements
with three mortgage companies charged
with advertising low interest rates and
low monthly payments, but allegedly
failing to disclose adequately that the
low rates and payment amounts would
increase substantially after a limited
period of time.64

II1. Mortgage Origination—
Underwriting, Loan Terms, and
Disclosure Issues

A. Underwriting and Loan Terms
1. Overview

For many years, consumers purchased
homes with traditional, fully
documented, 30-year, amortizing, fixed-
rate or adjustable rate mortgages
(ARMs), under which the borrower pays
principal and interest each month for
the life of the loan. However, over the
past decade, there has been an increase
in the use of increasingly complex non-
traditional, or alternative, mortgage
products.65 Several of these products
offer consumers the option of making
lower initial monthly payments in the
early years of the loan, which makes it
easier for some consumers to purchase
homes, or to purchase more expensive
homes than they might otherwise buy at
the time. After the introductory period
ends, however, the monthly payments
can increase significantly, and some
consumers can no longer afford their
loans. For example, payment option
ARMs do not require that the
consumer’s initial payments cover the
accruing interest. The remaining interest
is added to the loan balance, resulting
in negative amortization and larger
subsequent payments. Interest-only
loans require the borrower to pay only
the monthly interest due during an
initial period, causing the principal
balance to remain unchanged. When the
initial period expires, the consumer’s
payments increase to include both
principal and interest. In addition, some
consumers who use these products are
subject to prohibitive prepayment
penalties if they refinance their loans.

64 See, e.g., In the Matter of American Nationwide
Mortgage Company, Inc., FTC Dkt. No. C-4249
(Feb.17, 2009); In the Matter of Shiva Venture
Group, Inc., FTC Dkt. No. C-4250 (Feb. 17, 2009);
In the Matter of Michael Gendrolis, FTC Dkt. No.
C-4248 (Feb. 17, 2009).

65 These products include 2/28 and 2/27 ARMs,
fixed- and adjustable-rate interest-only loans,
payment option ARMs, 40-year fixed-rate
mortgages, and 50-year hybrid ARMs. In May 2006,
to explore the financial benefits and risks of several
alternative mortgage products, the Commission
sponsored a day-long public workshop, “Protecting
Consumers in the New Mortgage Marketplace.”” See
71 FR 15417 (Mar. 28, 2006) and (http://
www.ftc.gov/becp/workshops/mortgage/index.html).

The growth of these products
coincided with the rise of independent
brokers originating loans and the
“originate-to-distribute” model under
which lenders immediately sell loans to
the secondary market instead of holding
them in their portfolios. Because these
brokers and lenders are compensated
early on in the loan transaction, the
incentives do not facilitate diligent
underwriting or interest in the long-term
performance of loans.66

2. Mortgage Origination Laws the FTC
Enforces

Mortgage loan originators are subject
to numerous federal laws that the FTC
enforces.87 Section 5 of the FTC Act
prohibits unfair or deceptive acts or
practices in or affecting commerce,
including unfair or deceptive mortgage
loan origination activities. In addition,
mortgage loan originators are subject to
disclosure, and other requirements
under the TILA (including HOEPA) and
its implementing Regulation Z. In July
2008, the Board issued rules under
Regulation Z addressing certain
mortgage origination issues, including
substantive restrictions on underwriting
and loan terms.®8 Most of the Board’s
rules take effect on October 1, 2009,
although the rules concerning escrows
do not take effect until 2010.

The Board’s rules establish a new
category of “higher-priced mortgage
loans,” which effectively includes
HOEPA loans and virtually all subprime
loans.®° The Board added four new
provisions to Regulation Z that apply to
these higher-priced loans, three of
which also specifically apply to HOEPA
loans.7° First, creditors are prohibited

66 See Ben Bernanke, Chairman, Board of
Governors of the Federal Reserve System, “Housing,
Housing Finance, and Monetary Policy,” Remarks
at Federal Reserve Bank of Kansas City’s Economic
Symposium, Jackson Hole, Wyo. (Aug. 31, 2007)
available at (http://www.federalreserve.gov/
newsevents/speech/bernanke20070831a.htm).

67 This discussion is not intended as a
comprehensive list of all potentially applicable
mortgage origination laws. Mortgage originators also
are subject to requirements under laws such as
ECOA. See, e.g., FTC v. Gateway Funding
Diversified Mortgage Servs. L.P., No. 08-5805 (E.D.
Pa. 2008). The Commission is not seeking
comments on discrimination and fair lending issues
in response to this ANPR.

68 73 FR at 44602-604 (to be codified at 12 CFR
226.32, 226.34, 226.35). See note 34, supra, for
definition of HOEPA loans.

69 “Higher-priced mortgage loans’” are consumer-
purpose, closed-end loans secured by a consumer’s
principal dwelling and having an APR that exceeds
the average prime offer rates for a comparable
transaction published by the Federal Reserve Board
by at least 1.5 percentage points for first-lien loans,
or 3.5 percentage points for subordinate-lien loans.
The term excludes initial construction loans, bridge
loans for 12 months or less, reverse mortgages, and
home equity lines of credit. See 73 FR at 44603.

70 The Board promulgated these rules using its
authority under TILA Section 129(1)(2).

from making higher-priced loans or
HOEPA loans without regard to the
borrower’s ability to repay the loans.”?
Second, for higher-priced loans or
HOEPA loans, creditors must verify the
income and assets of borrowers using
reliable third-party documents.”2 Third,
prepayment penalties are restricted on
higher-priced loans and HOEPA loans.
If mortgage payments can change during
the first four years of the loan, creditors
cannot impose a prepayment penalty. If
mortgage payments will not change
during the first four years of the loan,
creditors can charge a prepayment
penalty only if borrowers prepay during
the first two years of the loan.”3 Finally,
creditors must establish an escrow
account for property taxes and
homeowner’s insurance for first-lien
higher-priced mortgage loans.”+

3. FTC Mortgage Origination Law
Enforcement

The FTC’s law enforcement program
protects consumers in connection with
various aspects of their mortgage
origination, including those related to
mortgage underwriting requirements
and loan terms that are restricted or
prohibited for HOEPA loans. Some
lenders against whom the FTC has taken
action 75 allegedly violated HOEPA by
engaging in one or more of the following
prohibited acts and practices: extending

71 The final rules provide that creditors are
presumed to have adequately considered ability to
pay if they have: (1) verified repayment ability
based on reliable third-party documents; (2)
determined repayment ability using the “largest
scheduled payment” of principal and interest in the
first seven years of the loan (in the case of variable-
rate loans, the applicable rate is the fully-indexed
rate as of the date of consummation, not the
maximum note rate); and (3) assessed the
borrower’s repayment ability using a ratio of the
borrower’s total debt obligations to income, and/or
a borrower’s residual income (income after paying
debt obligations). See 73 FR at 44539-551, 44603,
44611-613.

72 See id. at 44546-548, 44603, 44611-612.

73 See id. at 44551-557, 44603-604, 44610-611,
44613.

74 Borrowers may cancel their escrow accounts 12
months after loan consummation. The requirement
for a creditor to establish an escrow account for
loans secured by site-built homes becomes effective
April 1, 2010; for loans secured by manufactured
housing, it becomes effective October 1, 2010. See
id. at 44557-562, 44604, 44613.

75 See, e.g., FTC v. Safe Harbour Found. of FI.,
Inc., No. 08-1185 (N.D. Ill. 2008); United States v.
Delta Funding Corp., No. 00-1872 (E.D.N.Y. 2000)
(brought in conjunction with Department of Justice
and Department of Housing and Urban
Development); FTC v. NuWest, Inc., No. 00-1197
(W.D. Wash. 2000); FTC v. Capitol Mortgage Corp.,
No. 2-99-CV580G (D. Utah 1999); FTC v. Cooper,
No. CV 99-07782 WDK (C.D.Cal. 1999); FTC v. CLS
Fin. Servs., Inc., No. C99-1215 Z (W.D. Wash. 1999);
FTC v. Granite Mortgage, LLC, No. 99-289 (E.D. Ky.
1999); FTC Interstate Resource Corp., No. 99 Civ.
5988 (S.D. N.Y. 1999); FTC v. LAP Fin. Servs., Inc.,
No. 3:99 CV-496-H (W.D. Ky. 1999); FTC v. Wasatch
Credit Corp., No. 2-99CV579G (D. Utah 1999).
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credit based on the value of consumers’
collateral without regard to their
repayment ability, charging prepayment
penalties, requiring balloon payments,
providing negatively amortized loans
(causing the loan balance to increase),
including provisions to increase the
interest rate after default, making direct
payments to home improvement
contractors, or failing to make required
HOEPA disclosures.

B. Mortgage Disclosures

1. Overview, Relevant Federal Laws,
and FTC Law Enforcement

Consumers are faced with numerous
factors to take into consideration when
comparing the terms of various
mortgage loans, such as the duration of
the loan, the interest rate, whether that
rate is fixed or adjustable, the amount of
closing costs, and other characteristics
such as prepayment penalties and
balloon payments. As consumers shop
for a mortgage, it is important that they
receive timely and understandable
information about the terms and costs of
the particular products they are trying to
analyze and compare. Moreover, for
many alternative mortgage products—
where the payment schedule may
increase substantially in future years, or
prepayment penalties may apply—it is
important that consumers receive
information about their payments and
other important loan terms at a time
when they can use that material in
selecting their preferred loan and terms.

Federal agencies other than the
Commission currently have the specific
authority to promulgate rules specifying
mortgage disclosure requirements.
These disclosures are intended to
provide consumers with the opportunity
to review, understand, and agree to the
offered loan terms. The Department of
Housing and Urban Development (HUD)
has responsibility for disclosure of
settlement costs under the Real Estate
Settlement Procedures Act (RESPA).76
The Board also has responsibility for
disclosure of certain loan costs under
TILA.77

Under RESPA, a lender or broker
must provide consumers of ‘“federally
related mortgage loans” 78 with a Good
Faith Estimate of Settlement Costs (GFE)
within three days of receiving a written
application and with a HUD-1
Settlement Statement at closing. The
GFE currently is not a standardized
form, but it must include an itemization

76 12 U.S.C. 2603-04.

7715 U.S.C. 1604.

78 This term includes the vast majority of
residential purchase money, refinance, and home
equity mortgage transactions. See 12 U.S.C. 2601 et
seq.

of the estimated costs and services the
borrower is likely to incur in connection
with the settlement. The HUD-1 shows
the actual costs of settlement services
for the loan. HUD recently amended
RESPA’s implementing rules to require
new standardized GFE and HUD-1
forms. These new rules take effect on
January 1, 2010.7° The FTC does not
have authority to enforce RESPA or its
implementing regulations.

In general, under TILA and the
Board’s implementing Regulation Z,
creditors currently must provide
disclosures within three days of
receiving a consumer’s written
application for a purchase-money
mortgage loan. For non-purchase (e.g.,
refinance) mortgage loans, the creditor
must provide the disclosures prior to
loan consummation. The FTC has the
authority to enforce TILA’s mortgage
disclosure requirements for non-bank
financial companies. Many of the FTC’s
law enforcement cases regarding
mortgage loans allege that companies
have failed to provide, or to provide
timely, specific TILA disclosures,8°
including one or more of the following:
the amount financed, the finance
charge, the APR, the payment schedule,
the total of payments, and the fact that
the creditor has or will acquire a
security interest in the consumer’s
principal dwelling.

In July 2008, the Board issued new
rules under Regulation Z that require
transaction-specific, earlier mortgage
loan disclosures for closed-end loans
secured by a consumer’s principal
dwelling (including non-purchase
money mortgages, such as refinancings,
but excluding HELOCs).81 On the same
day, Congress enacted the Mortgage
Disclosure Improvement Act of 2008
(MDIA), which amended TILA.82 The

79 See Real Estate Settlement Procedures Act
(RESPA): Rule to Simplify and Improve the Process
of Obtaining Mortgages and Reduce Settlement
Costs, 73 FR 68204 (Nov. 17, 2008) (to be codified
at 24 CFR parts 203 and 3500).

80 See, e.g., FTC v. Safe Harbour Found. of FL.,
Inc., No. 08-1185 (N.D. Ill. 2008); United States v.
Mercantile Mortgage Co., No. 02-5079 (N.D. IIL.
2002); FTC v. Associates First Capital Corp., No.
1:01-CV-00606 (N.D. Ga. 2001); FTC v. First
Alliance Mortgage Co., No. SA CV 00-694 (C.D. Cal.
2000); FTC v. NuWest, Inc., No. 00-1197 (W.D.
Wash. 2000); FTC v. Capitol Mortgage Corp., No. 2-
99-CV580G (D. Utah 1999); FTC v. Granite
Mortgage, LLC, No. 99-289 (E.D. Ky. 1999); FTC v.
LAP Fin. Servs., Inc., No. 3:99 CV-496-H (W.D. Ky.
1999); FTC v. Wasatch Credit Corp., No. 2-
99CV579G (D. Utah 1999).

81 See 73 FR at 44600-601 (to be codified at 12
CFR 226.17, 226.19). The Board promulgated these
rules using its authority under TILA Section 105(a).

82 Mortgage Disclosure Improvement Act of 2008,
Pub. L. 110-289, 122 Stat. 2654 §§2501-2503 []uly
30, 2008) (enacted in Housing and Economic
Recovery Act of 2008); amended by Emergency
Economic Stabilization Act of 2008, Pub. L. 110-
343, 122 Stat. 3765 §130 (Oct. 3, 2008).

MDIA broadened and added to the
Board’s new disclosure requirements.
The MDIA requirements apply to any
closed-end, dwelling-secured loan
(including refinancings and loans
secured by a dwelling other than the
consumer’s principal dwelling).83
Among other things, they require that
disclosures include new language,
which varies depending on the type of
loan (e.g., fixed- or variable-rate). The
TILA disclosures must be given to the
consumer no later than three business
days after the creditor receives the
written application and at least seven
business days before closing and before
the consumer pays a fee to any person
(other than for obtaining the consumer’s
credit history). In addition, if the
originally disclosed APR is incorrect,
the creditor must provide a corrected
disclosure at least three business days
before closing. The consumer can waive
this waiting period for a “bona fide
personal financial emergency.”
Nevertheless, final disclosures are still
required no later than the time of the
waiver. Certain aspects of the MDIA’s
requirements, including the early
disclosure changes, take effect on July
30, 2009; other MDIA requirements for
variable-rate transactions become
effective contingent on the Board’s
actions. The Board has issued final rules
implementing those aspects of the
MDIA that become effective on July 30,
2009 and conforming the Board’s July
2008 rules regarding disclosures to the
requirements of the MDIA .84

2. FTC Empirical Testing Regarding
Mortgage Disclosures

The Commission has a long history of
conducting empirical tests of the
efficacy of disclosures relating to
financial services.85 Most recently, in
2007, the FTC’s Bureau of Economics
published a research report concluding
that the current mortgage disclosure
requirements do not work and that
alternative disclosures should be

83 Timeshare plans are subject to some, but not
all, of these requirements. See MDIA § 2502 (to be
codified at 15 U.S.C. 1638(b)(2)(E)); see also 11
U.S.C. 101(53D).

84 See Federal Reserve Board, Press Release,
Board Approves Final Rules Revising Disclosure
Requirements for Mortgage Loans Under Regulation
Z (May 8, 2009), (http://www.federalreserve.gov/
newsevents/press/bcreg/20090508a.htm). For
example, the disclosure rules will become effective
on July 30, 2009, instead of October 1, 2009. The
Board promulgated these rules using its authority
under TILA Section 105(a).

85 See, e.g., Federal Trade Commission, Bureau of
Economics Staff Report, “The Effect of Mortgage
Broker Compensation Disclosures on Consumers
and Competition: A Controlled Experiment”
(February 2004); Federal Trade Commission,
Bureau of Economics Staff Report, “Survey of Rent-
to-Own Customers” (April 2000).
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considered and tested.8¢ The study,
based on in-depth interviews with
several dozen recent mortgage
customers and quantitative testing with
over 800 mortgage customers, found
that: (1) the current federally required
disclosures fail to convey key mortgage
costs to many consumers, even for
relatively simple, fixed-rate, fully-
amortizing loans; (2) better disclosures
can significantly improve consumer
recognition of mortgage costs; (3) both
prime and subprime borrowers failed to
understand key loan terms when
viewing the current disclosures, and
both benefitted from improved
disclosures; and (4) improved
disclosures provided the greatest benefit
for more complex loans, for which both
prime and subprime borrowers had the
most difficulty understanding loan
terms.

The results of the FTC staff study
indicate that consumers in both the
prime and subprime markets would
benefit substantially from
comprehensive reform of mortgage
disclosures that would create a single,
comprehensive disclosure of all key
costs and terms of a loan, presented in
language consumers can easily
understand and in a form they can
easily use, and provided early in the
transaction to aid consumers shopping
for the best loans.

IV. Mortgage Appraisals

A. The Role of Appraisals in Mortgage
Loans

Mortgage lenders and brokers
compete with each other to offer loan
products to consumers. Regardless of
which entity the consumer initially
contacts, during the purchase money or
refinance mortgage loan shopping
process one of the parties seeks an
appraisal 87 to obtain an estimate of the
market value of a specific property.s8
Lenders rely on the appraisal to evaluate

86 See Federal Trade Commission, Bureau of
Economics Staff Report, “Improving Consumer
Mortgage Disclosures: An Empirical Assessment of
Current and Prototype Disclosure Forms” (June
2007), available at (http://www2.ftc.gov/0s/2007/
06/P025505MortgageDisclosureReport.pdf).
Following up on this research, in 2008 the FTC’s
Bureau of Economics convened a conference to
evaluate how mortgage disclosures could be
improved. See Federal Trade Commission, “May
15, 2008 Mortgage Disclosure Conference,”
available at (http://www2.ftc.gov/opa/2008/05/
mortgage.shtm).

87 This summary does not address automated
valuation models, in which computers generate the
estimated property value by performing a data
analysis using an automated process.

88 See 12 CFR 34.42(a), 225.62(a), 323.2(a),
564.2(a), 722.2(a); Uniform Standards of
Professional Appraisal Practice, Definitions,
available at (http://commerce.appraisalfoundation
.org/html/USPAP2008/USPAP_folder/uspap_
foreword/DEFINITIONS.htm).

the collateral that will secure the loan.
Brokers obtain an appraisal to shop a
complete loan package (including the
appraisal) to multiple lenders. Accurate
appraisals therefore are important to the
integrity of the mortgage lending
process.

Several parties to the loan transaction
may have an incentive to influence the
appraisal valuation process. Borrowers
want an appraisal valuation high
enough that they can obtain a loan to
purchase the property at the sales price.
Mortgage brokers want an appraisal
valuation high enough for the
transaction to occur because they get
paid only if the loan is made, and their
commissions usually are based on the
loan amount. Individual loan officers
also want an appraisal valuation high
enough for the transaction to occur,
particularly if their compensation is tied
to overall loan volume or the amount of
the loan. Although lenders may have
some interest in obtaining an appraisal
valuation high enough so that the loan
is made (particularly if they
immediately sell the loan),29 they also
have a very strong interest in the
property being accurately valued to
ensure that it provides adequate security
for the loan (particularly if they hold the
loan in their portfolio).

Appraisers are paid to value property
for their customers, who primarily are
lenders or mortgage brokers.?° Some
lenders and mortgage brokers may use
coercion or pressure appraisers to obtain
the valuations they want. To satisfy and
retain customers, appraisers have some
incentive to provide an appraisal at or
above the amount sought. In the face of
these incentives, industry self-
regulatory and government restrictions
have been imposed to protect the
independence of appraisers and the

89 See, e.g., Prepared Statement of the Appraisal
Institute, American Society of Appraisers,
American Society of Farm Managers and Rural
Appraisers, and National Association of
Independent Fee Appraisers on H.R. 1728 The
Mortgage Reform and Anti-Predatory Lending Act
Before the H. Comm. on Financial Services, 111th
Cong. 5-6 (Apr. 23, 2009), available at (http://
www.appraisalinstitute.org/newsadvocacy/
downloads/ltrs_tstmny/2009/AI-ASA-ASFMRA-
NAIFATestimonyonMortgageReform042309final
.pdf); Joe Eaton, “The Appraisal Bubble: In Run Up
to Real Estate Bust, Lenders Pushed Appraisers to
Inflate Values,” The Center for Public Integrity,
Apr. 14, 2009, available at (http://
www.publicintegrity.org/investigations/luap/
articles/entry/1264).

90 Appraisers also are paid to value property for
appraisal management companies (AMCs).
Typically, AMCs are hired by lenders to provide
appraisal and, in some cases, other settlement
services. AMCs, in turn, typically develop, and
purchase appraisals from, a network of
independently contracted appraisers.

integrity of the mortgage lending
process.

B. Laws and Standards for Appraisals

Typically, the conduct of appraisers is
governed through the Appraisal
Foundation and its Uniform Standards
of Professional Appraisal Practice
(USPAP) guidelines,9! as well as
through various state appraiser licensing
and certification laws. These laws
primarily address the conduct of
appraisers and preparation of
appraisals, not the entities that order
appraisals, such as mortgage lenders
and brokers. The federal bank regulatory
agencies have issued appraisal guidance
that applies to the entities under their
jurisdiction,?2 but there is no equivalent
federal guidance for non-bank entities
under the FTC’s jurisdiction.
Nevertheless, the FTC Act prohibits
unfair or deceptive acts or practices in
or affecting commerce, including unfair
or deceptive appraisal activities,
whether by non-bank financial
companies that order appraisals, or by
appraisers under the FTC’s jurisdiction.
In addition, the FTC enforces TILA,
HOEPA, and Regulation Z, among other
laws, with regard to non-bank mortgage
lenders and brokers that order
appraisals.93

1. Home Valuation Code of Conduct

On March 3, 2008, the New York
Attorney General (NYAG) announced
settlement agreements with the Federal
Home Loan Mortgage Corporation
(Freddie Mac), Federal National
Mortgage Association (Fannie Mae), and
the Office of Federal Housing Enterprise
Oversight (OFHEQ).9¢ The settlement
agreements and corresponding Home

91 The Financial Institutions Reform, Recovery,
and Enforcement Act, Pub. L. 101-73, 103 Stat. 183
(1989), requires that real estate appraisals used in
conjunction with federally-related transactions be
performed in accordance with USPAP.

92 See, e.g., Proposed Interagency Appraisal and
Evaluation Guidelines, 73 FR 69647 (Nov. 19, 2008)
(issued jointly by OCC, Board, FDIC, OTS, and
NCUA, proposing revisions to Interagency
Appraisal and Evaluation Guidelines issued jointly
on Oct. 27, 1994); Independent Appraisal and
Evaluation Functions (Oct. 28, 2003) (issued jointly
by OCC, Board, FDIC, OTS, and NCUA).

93 This discussion is not intended as a
comprehensive list of all potentially applicable
mortgage appraisal laws.

94 See New York Attorney General Cuomo
Announces Agreement with Fannie Mae, Freddie
Mac, and OFHEO (Mar. 3, 2008), (http://
www.oag.state.ny.us/media_center/2008/mar/
mar3a_08.html) (last visited May 18, 2009). At the
time of the settlement, OFHEO was the agency
within HUD with oversight of Freddie Mac and
Fannie Mae. On July 30, 2008, OFHEQ staff and
other federal agency staff combined to become the
Federal Housing Finance Agency (FHFA), a new
agency that is no longer part of HUD. See About
FHFA, (http://www.fhfa.gov/Default.aspx?Page=4)
(last visited May 18, 2009).
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Valuation Code of Conduct (Code)
impose various restrictions,
prohibitions, and requirements to
promote independent appraisals.?5 The
primary provisions of the Code address:
(1) general appraiser independence
safeguards, such as prohibiting specific
parties from influencing the appraisal
process;? (2) timing and cost for the
borrower to receive a copy of the
appraisal; (3) hiring of appraisers, such
as prohibiting third parties (e.g.,
mortgage brokers) from selecting,
retaining, or compensating appraisers;
(4) prevention of improper influences
on appraisers, such as prohibiting
lenders from using an appraisal
prepared by an employee of the lender
(with certain exceptions) or by an entity
that is an affiliate of another entity the
lender retained to provide other
settlement services in the same
transaction (with certain exceptions); (5)
establishment of the Independent
Valuation Protection Institute to take
and review complaints about non-
compliance with the Code; and (6) other
compliance issues, such as required
quality control testing, referrals of
appraiser misconduct, and certification
that appraisals are obtained in
compliance with the Code. As of May 1,
2009, Freddie Mac and Fannie Mae do
not purchase single-family home
mortgage loans (except government-
insured loans) from lenders that do not
adopt the Code. Because Freddie Mac
and Fannie Mae purchase a significant
number of single-family home mortgage
loans in the United States, the Code may
have a substantial impact on the
conduct of appraisers in the mortgage
market. The FTC cannot enforce the
settlement agreements or Code
provisions.

95 The parties to the settlement requested public
comment on the original Code that was proposed
in March 2008. The FTC staff submitted a comment
to Freddie Mac to convey its concerns about aspects
of the proposed Code. Letter from FTC Staff to
Senior Vice President, Credit Risk Oversight,
Freddie Mac (Apr. 30, 2008), available at (http://
www.ftc.gov/opa/2008/05/freddiemac.shtm)
(prepared by the staff of the Office of Policy
Planning and the Bureau of Economics). On
December 23, 2008, the FHFA (see supra note 94)
announced that Freddie Mac and Fannie Mae
would implement a revised Code, which includes
modifications reflecting many comments received,
including those of the FTC staff.

96 Specifically, the Code prohibits any employee,
director, officer, or agent of the lender, or other
party affiliated in any way with the lender from
influencing or attempting to influence the
development, reporting, result or review of an
appraisal through coercion, extortion, collusion,
compensation, inducement, intimidation, bribery,
or in any other manner, including but not limited
to the several examples provided in the Code.

2. Board’s Regulation Z Amendments

As discussed above, in July 2008, the
Board issued rules under Regulation Z
addressing appraisal issues.?7 In
connection with any covered closed-end
loan secured by a consumer’s principal
dwelling, creditors and mortgage
brokers, and their affiliates, cannot
directly or indirectly coerce, influence,
or otherwise encourage an appraiser98 to
misstate or misrepresent the home’s
value.?9 If a creditor knows or has
reason to know, at or before loan
consummation, of a violation of the
above requirement, the creditor must
not extend credit based on that
appraisal unless the creditor documents
that it acted with reasonable diligence to
determine that the appraisal does not
materially misstate or misrepresent the
home’s value. The Board’s rules take
effect on October 1, 2009.

V. Mortgage Servicing

A. The Role of Mortgage Loan Servicers

Mortgage servicers handle day-to-day
duties for those who own mortgage
loans. They collect mortgage payments,
provide customer service, handle
delinquencies (including bankruptcies
and foreclosures), and otherwise protect
the interests of the loans’ owners. The
loans’ owners may be the original
lenders or other investors in the future
proceeds of the loans (and can include
servicers themselves).

The relationship between mortgage
servicers and consumers is vulnerable to
abuse. Mortgage servicers typically do
not have a customer relationship with
homeowners; rather, they work for the
loans’ owners. Moreover, borrowers
cannot shop for a loan based on the
quality of servicing, and they have
virtually no ability to change servicers
if they are dissatisfied. Mortgage
servicing rights can be transferred
frequently, causing consumers
confusion about who owns their loan
and where to send their payments.

In addition, servicers have financial
incentives to impose fees on consumers.
Servicers are compensated in three main
ways. First, they receive a fixed fee for

97 See 73 FR at 44604 (to be codified at 12 CFR
226.36). The Board promulgated its appraisal rules
using its authority under TILA Section 129(1)(2).

98 Under the Board’s rules, an “appraiser” refers
to a person who engages in the business of
providing assessments of the value of dwellings. It
includes persons that employ, refer, or manage
appraisers, and affiliates of such persons. See 73 FR
at 44604. Thus, it includes appraisal management
companies.

99 See id. at 44565-568, 44604, 44614. Note that
this language used in the Board’s rules is similar in
concept to, but not the same as, the appraiser
independence safeguard language in the NYAG
settlement’s Code. See note 96, supra for the Code’s
language.

each loan, such as a fee based on the
unpaid principal balance of the loan.
Second, servicers earn ‘“float” income
from accrued interest between when
consumers pay and when those funds
are sent to investors. Third, servicers
derive ancillary income from charges
imposed on consumers, such as late fees
or other delinquency-related fees. Thus,
a borrower’s default can increase a
servicer’s revenues.

For these reasons, it is important that
servicers take appropriate care in
acquiring and handling consumers’
mortgages, including providing
consumers with complete and accurate
information about fees and other
account information. However, the
process of acquiring, securitizing, and
transferring large volumes of loans on
the secondary market has raised
concerns about the integrity of
consumers’ loan information and the
mistakes that can occur due to
mishandling or lack of documentation.
For example, courts have dismissed
foreclosure cases against borrowers
because the companies failed to show
proof of ownership, and the United
States Trustee Program has announced
an effort to move against mortgage
servicers that file false and inaccurate
claims in consumer bankruptcy cases.
The FTC is also concerned about the
servicing of consumers’ loans in
bankruptcy.

Because of these concerns and
because mortgage servicers are the day-
to-day contact for many homeowners,
the FTC has been active in monitoring
the servicing industry for potential
abuses. The FTC’s experience in this
area suggests that there is a need for
comprehensive rules with respect to
mortgage servicing.

B. Federal Mortgage Servicing Laws

The FTC Act prohibits unfair or
deceptive acts or practices in or
affecting commerce, including unfair or
deceptive mortgage servicing activities.
In addition, servicers may be subject to
a patchwork of other laws.100 In July
2008, the Board issued rules under
Regulation Z addressing certain
mortgage servicing issues.101 These
rules apply to all consumer-purpose,
closed-end loans secured by a
consumer’s principal dwelling. They
prohibit mortgage servicers from the

100 This discussion is not intended as a
comprehensive list of all potentially applicable
mortgage servicing laws. Mortgage servicers also
may be subject to requirements under other laws
the FTC enforces, such as the FDCPA and FCRA.
The Commission is not seeking comment on FDCPA
or FCRA issues in response to this ANPR.

101 See 73 FR at 44604 (to be codified at 12 CFR
226.36). The Board promulgated its servicing rules
using its authority under TILA Section 129(1)(2).
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following abusive servicing practices:
(1) failing to credit a consumer’s
payment as of the date received (except
under specified circumstances); (2)
imposing a late fee or delinquency
charge when the delinquency is due
only to the consumer’s failure to include
in the current payment a late fee or
delinquency charge that was imposed
on an earlier payment;1°2 and (3) failing
to provide an accurate payoff statement
to borrowers within a reasonable period
of time after it is requested.193 The
Board’s rules take effect on October 1,
2009.

In addition, HUD imposes disclosure
and other requirements related to
servicing under RESPA and its
implementing Regulation X.104 The
person who makes the mortgage loan
must provide consumers with a
servicing disclosure statement, which
discloses whether the person intends to
transfer the servicing of the loan to
another entity at any time and also
includes complaint resolution
information. Both the transferor servicer
and the transferee servicer have
disclosure obligations to the consumer
about the transfer. Servicers have a duty
to respond in a timely manner to
qualified written consumer inquiries
with a written explanation or
clarification that includes specified
information. RESPA and Regulation X
also regulate servicers regarding escrow
accounts, such as requiring annual
escrow statements and prohibiting fees
for the preparation of escrow account
statements. The FTC does not have
authority to enforce RESPA or its
implementing regulations.

C. FTC Mortgage Servicing Law
Enforcement

The FTC has challenged deceptive
and unfair practices in the servicing of
mortgage loans, addressing core issues
such as failing to post payments upon
receipt, charging unauthorized fees, and
engaging in deceptive or abusive debt
collection tactics.195 For example, in
November 2003, the Commission, along
with HUD, announced settlements with
one of the country’s largest third-party

102 This practice is commonly referred to as fee
“pyramiding.” See 73 FR 44568-574, 44614.

103 See 73 FR 44568-574, 44604, 44613-44614.

104 See 12 U.S.C. 2605, 2609, 2610; 24 CFR
3500.17, 3500.21.

105 See, e.g., FTC v. Capital City Mortgage Corp.,
No. 98-00237 (D.D.C. 1998) (settled in 2005; FTC
alleged that defendant mortgage lender and servicer
deceptively induced consumers into taking
mortgage loans, included false charges in monthly
statements, added charges to loan balances, forced
consumers to make monthly payments for the entire
loan amount while withholding some loan
proceeds, and failed to release liens on homes after
loans were paid off).

subprime loan servicers at that time, its
parent company, and its founder and
former chief executive officer.1°6 The
Commission alleged that the defendants
violated several federal laws, including
the FTC Act, FDCPA, and FCRA, by: (1)
failing to post consumers’ payments
upon receipt; (2) charging consumers for
unnecessary casualty insurance; (3)
assessing illegal late fees and other
unauthorized fees in connection with
alleged defaults; (4) using dishonest or
abusive tactics to collect debts; and (5)
reporting consumer payment
information that the defendants knew to
be inaccurate to credit bureaus.

In addition to requiring the
defendants to pay over $40 million to
redress consumer injury, the settlements
enjoin the defendants from future law
violations and impose new restrictions
on their business practices. Among
other things, the settlements:

1. require the defendants to accept
partial payments from most consumers
and to apply most consumers’ mortgage
payments first to interest and principal;

2. prohibit the defendants from
forcing consumers to buy insurance
when they know the consumer has
insurance or fail to take reasonable
actions to determine whether the
consumer has insurance;

3. enjoin the defendants from
charging unauthorized fees, and place
limits on specific fees;

4. require the defendants to
acknowledge, investigate, and resolve
consumer disputes in a timely manner;

5. require the defendants to provide
timely billing information, including an
itemization of fees charged;

6. prohibit the defendants from taking
any action toward foreclosure unless
they have reviewed the consumer’s loan
records to verify that the consumer
failed to make three full monthly
payments, confirmed that the consumer
has not been the subject of any illegal
practices, and investigated and resolved
any consumer disputes;

7. prohibit the (fefendants from piling
on late fees in certain situations;

8. prohibit the defendants from
enforcing certain waiver provisions in
forbearance agreements that consumers
had to sign to prevent foreclosure; and

9. prohibit the defendants from
violating the FDCPA, the FCRA, or the
RESPA.

The FTC conducted a review of the
defendants’ compliance with certain
aspects of the 2003 settlement.197 The
FTC and defendants negotiated and

106 U.S. v. Fairbanks Capital Corp., No. 03-12219
(D. Mass. 2003).

107 In early 2004, the defendants changed their
names to Select Portfolio Servicing, Inc. and SPS
Holding Corp.

agreed to several modifications of the
settlement.108 HUD also agreed to these
changes, which, among other things,
include:

1. a five-year prohibition on
marketing optional products, which are
products or services that are not
required by the consumer’s loan (such
as home warranties);

2. refunds of optional product fees
paid by consumers in certain
circumstances;

3. revised limitations on charging
attorney fees in a foreclosure or
bankruptcy to ensure that consumers
receive full disclosures, including the
actual amount due if consumers receive
estimated attorney fees;109

4. refunds for consumers who may
have paid foreclosure attorney fees for
services that were not actually
performed since November 2003;

5. a permanent requirement that
consumers be provided with monthly
mortgage statements containing
important information about their loans;
and

6. a requirement that the company
revise its monthly mortgage statements
based on consumer testing performed by
a qualified, independent third party.

In September 2008, the FTC settled
charges that another mortgage servicer
and its parent violated Section 5 of the
FTC Act, the FDCPA, and the FCRA in
servicing mortgage loans.119 Among
other practices, the complaint alleged
that the defendants: (1) misrepresented
the amounts consumers owed; (2)
assessed and collected unauthorized
fees, such as late fees, property
inspection fees, and loan modification
fees; and (3) misrepresented that they
had a reasonable basis to substantiate
their representations about consumers’
mortgage loan debts. The complaint
further alleged the defendants made
harassing collection calls; falsely
represented the character, amount, or
legal status of consumers’ debts; and
used false representations and deceptive
means to collect on mortgage loans.

In addition to requiring the
defendants to pay $28 million to redress
consumer injury, the settlement bars the

108 FTC v. Select Portfolio Servicing, Inc.
(formerly Fairbanks Capital Corp.), Civ. No. 03-
12219-DPW (D. Mass. 2007) (modified stipulated
final order).

109 The defendant servicer also agreed to conduct
reconciliations after payoff or foreclosure and
reimburse consumers who may have paid for
services that were not actually performed.

110 See FTC v. EMC Mortgage Corp., No. 4:08-cv-
338 (E.D. Tex. Sept. 9, 2008); see also Press Release,
Federal Trade Commission, Bear Stearns and EMC
Mortgage to Pay $28 Million to Settle FTC Charges
of Unlawful Mortgage Servicing and Debt Collection
Practices (Sept. 9, 2008), available at (http://
www2.ftc.gov/opa/2008/09/emc.shtm).
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defendants from future law violations
and imposes new restrictions and
requirements on their business
practices. Among other things, the
settlement:

1. bars the defendants from
misrepresenting amounts due or any
other loan terms;

2. requires them to possess and rely
upon competent and reliable evidence
to support claims made to consumers
about their loans;

3. bars them from charging
unauthorized fees, and places specific
limits on property inspection fees even
if they are authorized by the contract;

4. prohibits them from initiating a
foreclosure action, or charging any
foreclosure fees, unless they have
reviewed all available records to verify
that the consumer is in material default,
confirmed that the defendants have not
subjected the consumer to any illegal
practices, and investigated and resolved
any consumer disputes; and

5. prohibits the defendants from
violating the FDCPA, FCRA, or TILA.

The settlement further requires
defendants to establish and maintain a
comprehensive data integrity program to
ensure the accuracy and completeness
of data and other information that they
obtain about consumers’ loan accounts,
before servicing those accounts. The
defendants also are required to obtain
periodic assessments over an eight-year
period from a qualified, independent,
third-party professional, to assure that
their data integrity program meets the
standards of the order.

VI. Request for Comments

The Commission is seeking comments
on a wide range of topics related to
mortgage loans, but it is not soliciting
views on the merits of current statutory
and regulatory schemes applicable to
these topics.

The Commission has broad authority
over acts and practices related to
financial services, but the FTC Act
specifically excludes banks, thrifts, and
federal credit unions from the agency’s
jurisdiction. However, non-bank
subsidiaries or affiliates of banks are
subject to the Commission’s
jurisdiction. Likewise, the FTC has
jurisdiction over entities that perform
services on behalf of banks, but which
are not themselves banks. As discussed
above, the Commission intends that any
rules it issues in this proceeding would
apply only to the same types of entities
over which the Commission has
jurisdiction under the FTC Act.

The Commission is seeking comments
to determine whether certain acts and
practices of non-bank financial
companies (such as non-bank mortgage

lenders, brokers, appraisers, or
servicers) related to mortgage loans are
unfair or deceptive under Section 5 of
the FTC Act and should be incorporated
into a proposed rule. These acts and
practices include conduct that the FTC
currently could challenge in a law
enforcement action as violating Section
5 of the FTC Act. However, the
Commission is not otherwise seeking
comments on statutes that have been
enacted and rules that have been issued.
The FTC also specifically is not seeking
comments on the Board’s new rules.
The FTC invites interested persons to
submit written comments on any issue
of fact, law, or policy that may bear
upon these issues. After examining the
comments, the Commission will
determine whether and how to
incorporate them into a possible
proposed rule. The Commission
encourages commenters to respond to
the specific questions asked. However,
commenters do not need to respond to
all questions. Please provide
explanations for your answers and
detailed, factual supporting evidence.
The Commission is particularly
interested in receiving comments on the
following questions and issues:

A. Mortgage Advertising

1. What types of unfair or deceptive
acts and practices, if any, do non-bank
financial companies engage in related to
advertising and marketing mortgages?
For any such act or practice, please
answer the following questions:

a. Why is it unfair or deceptive under
Section 5 of the FTC Act?

b. Should it be prohibited or
restricted? If so, how? For all loans or
only certain types of loans? What are the
costs and benefits of such prohibitions
or restrictions?

c. What would be the effect on
competition and consumers if the
Commission were to prohibit or restrict
non-bank financial companies with
respect to the act or practice, but banks,
thrifts, and federal credit unions were
not similarly prohibited or restricted?

2. Is there any specific information
that non-bank financial companies
should be required to disclose to
prevent unfairness or deception in
advertising and marketing mortgages?
Identify any such type of information,
and for each, please answer the
following questions:

a. Why is the failure to disclose the
information unfair or deceptive under
Section 5 of the FTC Act?

b. Should disclosure be required for
all loans or only certain types of loans?
What are the costs and benefits of
mandating its disclosure?

c. What would be the effect on
competition and consumers if the
Commission were to require non-bank
financial companies to disclose this
information, but banks, thrifts, and
federal credit unions were not similarly
required to do so?

3. What types of unfair or deceptive
acts and practices, if any, do non-bank
financial companies engage in regarding
Internet financial services related to
mortgage loans, including but not
limited to acts and practices of mortgage
rate aggregators that post rate and points
charts? For any such act or practice,
please answer the following questions:

a. Why is it unfair or deceptive under
Section 5 of the FTC Act?

b. Should it be prohibited or
restricted? If so, how? For all loans or
only certain types of loans? What are the
costs and benefits of such prohibitions
or restrictions?

c. What would be the effect on
competition and consumers if the
Commission were to prohibit or restrict
non-bank financial companies with
respect to the act or practice, but banks,
thrifts, and federal credit unions were
not similarly prohibited or restricted?

4. Should the FTC incorporate into a
proposed rule any of the requirements
or prohibitions on acts or practices
related to mortgage advertising that the
Board promulgated under its TILA
Section 105(a) authority, thereby
allowing the FTC to obtain civil
penalties for any violation of TILA,
HOEPA, or Regulation Z, consistent
with the authority conferred on federal
banking regulatory agencies? 111

5. Do any recent reports, studies, or
research provide data relevant to
mortgage advertising rulemaking? If so,
please provide or identify such reports,
studies, or research.

B. Mortgage Origination—Underwriting,
Loan Terms, and Disclosure Issues

6. What types of unfair or deceptive
acts and practices, if any, do non-bank
financial companies engage in related to
mortgage origination? For any such act
or practice, please answer the following
questions:

a. Why is it unfair or deceptive under
Section 5 of the FTC Act?

b. Should it be prohibited or
restricted? If so, how? For all loans or
only certain types of loans? What are the
costs and benefits of such prohibitions
or restrictions?

c. What would be the effect on
competition and consumers if the
Commission were to prohibit or restrict
non-bank financial companies with
respect to the act or practice, but banks,

111 See note 37, supra.
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thrifts, and federal credit unions were
not similarly prohibited or restricted?

7. Are there features of any non-
traditional, or alternative, mortgage
loans that are unfair or deceptive?
Identify any such feature, and for each,
please answer the following questions:

a. Why is it unfair or deceptive under
Section 5 of the FTC Act?

b. Should it be prohibited or
restricted? If so, how? For all loans or
only certain types of loans? What are the
costs and benefits of such prohibitions
or restrictions?

c. What would be the effect on
competition and consumers if the
Commission were to prohibit or restrict
non-bank financial companies with
respect to the feature, but banks, thrifts,
and federal credit unions were not
similarly prohibited or restricted?

8. Is there any specific information
that non-bank financial companies
should be required to disclose to
prevent unfairness or deception related
to the origination of mortgage loans?
Identify any such type of information,
and for each, please answer the
following questions:

a. Why is the failure to disclose the
information unfair or deceptive under
Section 5 of the FTC Act?

b. Should disclosure be required for
all loans or only certain types of loans?
What are the costs and benefits of
mandating its disclosure?

c. What would be the effect on
competition and consumers if the
Commission were to require non-bank
financial companies to disclose this
information, but banks, thrifts, and
federal credit unions were not similarly
required to do so?

9. Should the FTC incorporate into a
proposed rule any of the requirements
or prohibitions on acts or practices
related to mortgage disclosures that the
Board promulgated under its TILA
Section 105(a) authority, thereby
allowing the FTC to obtain civil
penalties for any violation of TILA,
HOEPA, or Regulation Z, consistent
with the authority conferred on federal
banking regulatory agencies? 112

10. Do any recent reports, studies, or
research provide data relevant to
mortgage origination rulemaking? If so,
please provide or identify such reports,
studies, or research.

C. Mortgage Appraisals

11. What types of unfair or deceptive
acts and practices, if any, do non-bank
financial companies engage in related to
mortgage appraisals, including but not
limited to engaging or selecting
appraisers, ordering appraisals, or

112 See id.

performing as appraisers? For any such
act or practice, please answer the
following questions:

a. Why is it unfair or deceptive under
Section 5 of the FTC Act?

b. Should it be prohibited or
restricted? If so, how? For all loans or
only certain types of loans? What are the
costs and benefits of such prohibitions
or restrictions?

c. What would be the effect on
competition and consumers if the
Commission were to prohibit or restrict
non-bank financial companies with
respect to the act or practice, but banks,
thrifts, and federal credit unions were
not similarly prohibited or restricted?

12. Is there any specific information
that non-bank financial companies
should be required to disclose to
prevent unfairness or deception related
to mortgage appraisals? Identify any
such type of information, and for each,
please answer the following questions:

a. Why is the failure to disclose the
information unfair or deceptive under
Section 5 of the FTC Act?

b. Should disclosure be required for
all loans or only certain types of loans?
What are the costs and benefits of
mandating its disclosure?

c. What would be the effect on
competition and consumers if the
Commission were to require non-bank
financial companies to disclose this
information, but banks, thrifts, and
federal credit unions were not similarly
required to do so?

13. Should the FTC incorporate into
a proposed rule any of the prohibitions
or restrictions on acts or practices
related to mortgage appraisals addressed
in the NYAG’s settlement and Code?
Identify any such prohibited or
restricted act or practice, and for each,
please answer the following questions:

a. Why is it unfair or deceptive under
Section 5 of the FTC Act?

b. Should it be prohibited or
restricted? If so, how? For all loans or
only certain types of loans? What are the
costs and benefits of such prohibitions
or restrictions?

c. What would be the effect on
competition and consumers if the
Commission were to prohibit or restrict
non-bank financial companies with
respect to the act or practice, but banks,
thrifts, and federal credit unions were
not similarly prohibited or restricted?

14. Do any recent reports, studies, or
research provide data relevant to
mortgage appraisal rulemaking? If so,
please provide or identify such reports,
studies, or research.

D. Mortgage Servicing

15. What types of unfair or deceptive
acts and practices, if any, do non-bank

financial companies engage in related to
mortgage servicing? For any such act or
practice, please answer the following
questions:

a. Why is it unfair or deceptive under
Section 5 of the FTC Act?

b. Should it be prohibited or
restricted? If so, how? For all loans or
only certain types of loans? What are the
costs and benefits of such prohibitions
or restrictions?

c. What would be the effect on
competition and consumers if the
Commission were to prohibit or restrict
non-bank financial companies with
respect to the act or practice, but banks,
thrifts, and federal credit unions were
not similarly prohibited or restricted?

16. Should the FTC incorporate into
a proposed rule any of the prohibitions
or restrictions on acts and practices
addressed in its settlement orders with
mortgage servicers? 113 Identify any such
prohibited or restricted act or practice,
and for each, please answer the
following questions:

a. Why is it unfair or deceptive under
Section 5 of the FTC Act?

b. Should it be prohibited or
restricted? If so, how? For all loans or
only certain types of loans? What are the
costs and benefits of such prohibitions
or restrictions?

c. What would be the effect on
competition and consumers if the
Commission were to prohibit or restrict
non-bank financial companies with
respect to the act or practice, but banks,
thrifts, and federal credit unions were
not similarly prohibited or restricted?

17. Is there any specific information
that non-bank financial companies
should be required to disclose, or to
disclose in a particular manner (for
example, through uniform or model
servicing disclosures), to prevent
unfairness or deception related to
mortgage servicing, such as:

a. information about fees the servicer
is authorized to charge under the
mortgage contract over the life of the
loan; or

b. information about applicable fees
the servicer has charged during a
specific monthly statement period.

Identify any such type of information,
and for each, please answer the
following questions:

i. Why is the failure to disclose the
information, or to disclose it in a
particular manner, unfair or deceptive
under Section 5 of the FTC Act?

ii. Should disclosure be required in a
particular manner (for example, through
uniform or model servicing
disclosures)? Should disclosure be
required for all loans or only certain

113 See text discussion in Part V.C, supra.
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types of loans? What are the costs and
benefits of mandating its disclosure?

iii. What would be the effect on
competition and consumers if the
Commission were to require non-bank
financial companies to make these
disclosures, but banks, thrifts, and
federal credit unions were not similarly
required to do so?

18. Should the FTC consider
prohibiting or restricting as unfair or
deceptive certain acts and practices
related to mortgage servicing fees or
related charges, such as:

a. charging fees not authorized under
the mortgage contract;

b. charging fees not authorized by
state law;

c. charging for “estimated” attorney
fees or other fees for services not
rendered;

d. charging late fees that are not
permitted under the service agreement
or that are otherwise improper (other
than “fee pyramiding,”” which is already
prohibited under the Board’s Regulation
7Z amendments114 );

e. failing to disclose and itemize
adequately fees in billing statements or
other relevant communications with
borrowers; or

f. forcing consumers to buy insurance
on their homes when the servicer knows
or should know that insurance is
already in place?

Identify any such act or practice, and
for each, please answer the following
questions:

i. Why is it unfair or deceptive under
Section 5 of the FTC Act?

ii. Should it be prohibited or
restricted? If so, how? For all loans or
only certain types of loans? What are the
costs and benefits of such prohibitions
or restrictions?

iii. What would be the effect on
competition and consumers if the
Commission were to prohibit or restrict
non-bank financial companies with
respect to the act or practice, but banks,
thrifts, and federal credit unions were
not similarly prohibited or restricted?

19. Should the FTC consider
prohibiting or restricting as unfair or
deceptive certain acts and practices
related to how mortgage servicers
handle payments, amounts owed, or
consumer disputes, such as:

a. failing to post payments in a timely
and proper manner (beyond the new
prohibition under the Board’s
Regulation Z amendments);

b. mishandling of partial payments or
suspense accounts;

c. misrepresentation of amounts owed
or other account terms or the status of
the account;

114 See note 102, supra.

d. making claims to borrowers about
their loan accounts without a reasonable
basis (i.e., lack of substantiation);

e. failing to have a adequate
procedures to ensure accuracy of
information used to service loans; or

f. failing to maintain and provide
adequate customer service to handle
disputes?

Identify any such act or practice, and
for each, please answer the following
questions:

i. Why is it unfair or deceptive under
Section 5 of the FTC Act?

ii. Should it be prohibited or
restricted? If so, how? For all loans or
only certain types of loans? What are the
costs and benefits of such prohibitions
or restrictions?

iii. What would be the effect on
competition and consumers if the
Commission were to prohibit or restrict
non-bank financial companies with
respect to the act or practice, but banks,
thrifts, and federal credit unions were
not similarly prohibited or restricted?

20. Should the FTC consider
prohibiting or restricting as unfair or
deceptive certain acts and practices
related to how mortgage servicers
handle loan performance and loss
mitigation issues, such as:

a. taking foreclosure action without
first verifying loan information and
investigating any disputes;

b. taking foreclosure action without
first giving the consumer an opportunity
to attend foreclosure counseling or
mediation;

c. requiring consumers to release all
claims (or other requirements, such as
requiring binding arbitration
agreements) in connection with loan
modifications or other workout
agreements/repayment plans; or

d. making loan modifications or other
workout agreements/repayment plans
without regard to the consumer’s ability
to repay?

Identify any such act or practice, and
for each, please answer the following
questions:

i. Why is it unfair or deceptive under
Section 5 of the FTC Act?

ii. Should it be prohibited or
restricted? If so, how? For all loans or
only certain types of loans? What are the
costs and benefits of such prohibitions
or restrictions?

iii. What would be the effect on
competition and consumers if the
Commission were to prohibit or restrict
non-bank financial companies with
respect to the act or practice, but banks,
thrifts, and federal credit unions were
not similarly prohibited or restricted?

21. Should the FTC consider
prohibiting or restricting as unfair or
deceptive certain acts and practices

related to servicing of mortgage loans in
connection with bankruptcy
proceedings, such as:

a. failing to disclose fees incurred
during a Chapter 13 bankruptcy case
and then seeking to collect them from
the consumer after discharge/dismissal?

b. filing of proofs of claim or other
bankruptcy filings without a reasonable
basis (i.e., impose a substantiation
requirement beyond Rule 11 of the
Federal Rules of Civil Procedure);

c. failing to apply properly payments
in bankruptcy to pre-petition/post-
petition categories of the consumer’s
debts; or

d. charging of specific unnecessary or
excessive fees in bankruptcy cases (e.g.,
duplicative attorneys’ fees)?

Identify any such act or practice, and
for each, please answer the following
questions:

i. Why is it unfair or deceptive under
Section 5 of the FTC Act?

ii. Should it be prohibited or
restricted? If so, how? For all loans or
only certain types of loans? What are the
costs and benefits of such prohibitions
or restrictions?

iii. What would be the effect on
competition and consumers if the
Commission were to prohibit or restrict
non-bank financial companies with
respect to the act or practice, but banks,
thrifts, and federal credit unions were
not similarly prohibited or restricted?

22. Do any recent reports, studies, or
research provide data relevant to
mortgage servicing rulemaking? If so,
please provide or identify such reports,
studies, or research.

By direction of the Commission.

Donald S. Clark
Secretary

[FR Doc. E9-12595 Filed 5-29-09: 8:45 am]
BILLING CODE 6750-01-S

FEDERAL TRADE COMMISSION

16 CFR Parts 321 and 322
[RIN 3084-AB18]

Advance Notice of Proposed
Rulemaking: Mortgage Assistance
Relief Services

AGENCY: Federal Trade Commission
(FTC or Commission)

ACTION: Advance Notice of Proposed
Rulemaking; request for comment

SUMMARY: President Obama signed the
2009 Omnibus Appropriations Act on
March 11, 2009. Section 626 of the Act
directed the Commission to initiate,
within 90 days of the date of enactment,
a rulemaking proceeding with respect to
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mortgage loans. To implement the Act,
the Commission has commenced a
rulemaking proceeding in two parts.
This Advance Notice of Proposed
Rulemaking (ANPR), the Mortgage
Assistance Relief Services Rulemaking,
addresses the practices of entities (other
than mortgage servicers) who offer
assistance to consumers in dealing with
owners or servicers of their loans to
modify them or avoid foreclosure.
Another ANPR, the Mortgage Acts and
Practices Rulemaking, will address more
generally activities that occur
throughout the life-cycle of a mortgage
loan, i.e., practices with regard to
mortgage loan advertising and
marketing, origination, appraisals, and
servicing. The Commission is seeking
public comment with regard to the
unfair and deceptive acts and practices
that should be prohibited or restricted
pursuant to any rules adopted in these
proceedings. Any rules adopted will
apply to entities, other than banks,
thrifts, federal credit unions, and non-
profits, that are engaged in such unfair
and deceptive acts and practices.

DATES: Comments must be received by
July 15, 20009.

ADDRESSES: Interested parties are
invited to submit written comments
electronically or in paper form.
Comments should refer to ‘““Mortgage
Assistance Relief Services Rulemaking,
Rule No. R911003” to facilitate the
organization of comments. Please note
that comments will be placed on the
public record of this proceeding—
including on the publicly accessible
FTC website, at (http://www.ftc.gov/os/
publiccomments.shtm)—and therefore
should not include any sensitive or
confidential information. In particular,
comments should not include any
sensitive personal information, such as
an individual’s Social Security Number;
date of birth; driver’s license number or
other state identification number, or
foreign country equivalent; passport
number; financial account number; or
credit or debit card number. Comments
also should not include any sensitive
health information, such as medical
records or other individually
identifiable health information. In
addition, comments should not include
any “[t]rade secrets and commercial or
financial information obtained from a
person and privileged or confidential
....,”" as provided in Section 6(f) of the
FTC Act, 15 U.S.C. 46(f), and
Commission Rule 4.10(a)(2), 16 CFR
4.10(a)(2). Comments containing
material for which confidential
treatment is requested must be filed in
paper form, must be clearly labeled

“Confidential,” and must comply with
FTC Rule 4.9(c), 16 CFR 4.9(c).?

Because paper mail addressed to the
FTC is subject to delay due to
heightened security screening, please
consider submitting your comments in
electronic form. Comments filed in
electronic form should be submitted by
using the following weblink: (https://
secure.commentworks.com/ftc-mortgage
assistancereliefservices) (and following
the instructions on the web-based form).
To ensure that the Commission
considers an electronic comment, you
must file it on the web-based form at the
weblink (https://secure.commentworks.
com/ftc-mortgage
assistancereliefservices). If this Notice
appears at (http://www.regulations.gov/
search/index.jsp), you may also file an
electronic comment through that
website. The Commission will consider
all comments forwarded to it by
regulations.gov. You may also visit the
FTC website at http://www.ftc.gov to
read the Notice and the news release
describing it.

A comment filed in paper form
should include the reference ‘“Mortgage
Assistance Relief Services Rulemaking,
Rule No. R911003” both in the text of
the comment and on the envelope, and
should be mailed or delivered to the
following address: Federal Trade
Commission, Office of the Secretary,
Room H-135 (Annex W), 600
Pennsylvania Avenue, NW.,
Washington, DC 20580. The FTC
requests that any comment filed in
paper form be sent by courier or
overnight service, if possible, because
U.S. postal mail in the Washington area
and at the Commission is subject to
delay due to heightened security
precautions.

The FTC Act and other laws
administered by the Commission permit
the collection of public comments to
consider and use in this proceeding as
appropriate. The Commission will
consider all timely and responsive
public comments received, whether
filed in paper or electronic form.
Comments received will be available to
the public on the FTC website, to the
extent practicable, at (http://
www.ftc.gov/os/publiccomments.shtm).
As a matter of discretion, the
Commission makes every effort to
remove home contact information from

1 The comment must be accompanied by an

explicit request for confidential treatment,
including the factual and legal basis for the request,
and must identify the specific portions of the
comment to be withheld from the public record.
The request will be granted or denied by the
Commission’s General Counsel, consistent with
applicable law and the public interest. See FTC
Rule 4.9(c), 16 CFR 4.9(c).

comments filed by individuals before
placing those comments on the FTC
website. More information, including
routine uses permitted by the Privacy
Act, may be found in the FTC’s privacy
policy, at (http://www.ftc.gov/ftc/
privacy.shtm).

FOR FURTHER INFORMATION CONTACT:
Evan Zullow or Stephen Shin,
Attorneys, (202) 326-3224, Division of
Financial Practices, Federal Trade
Commission, 600 Pennsylvania Avenue,
NW, Washington, DC 20580.
SUPPLEMENTARY INFORMATION:

I. Background

A. FTC Rulemaking Authority Pursuant
to the Omnibus Appropriations Act of
2009

Section 626 of the Omnibus
Appropriations Act of 20092 requires
that, within 90 days of enactment, the
FTC initiate a rulemaking proceeding
with respect to mortgage loans. Pursuant
to the Act, the rulemaking proceeding
will be conducted in accordance with
the requirements of Section 553 of the
Administrative Procedure Act.3 To
implement the Omnibus Appropriations
Act of 2009, the Commission has
commenced a rulemaking proceeding in
two parts.

This ANPR, the Mortgage Assistance
Relief Services (MARS) Rulemaking,
addresses the practices of entities (other
than mortgage servicers) who offer
assistance to consumers in dealing with
owners or servicers of their loans to
modify them or avoid foreclosure.
Another ANPR, the Mortgage Acts and
Practices (MAP) Rulemaking, addresses
more generally activities that occur
throughout the life-cycle of a mortgage
loan, i.e., practices with regard to
mortgage loan advertising and
marketing, origination, appraisals, and
servicing. Although the Omnibus
Appropriations Act of 2009 specifies
neither the type of conduct nor the
types of entities any proposed rules
should address, the Commission has
used its organic statute, the FTC Act, in
establishing the parameters for this
rulemaking.4 In particular, the types of

2 Omnibus Appropriations Act of 2009, Pub. L.
No. 111-8, §626, 123 Stat. 524 (Mar. 11, 2009).

35 U.S.C. 553. Section 626 of the Omnibus
Appropriations Act of 2009 authorizes use of these
procedures in lieu of the procedures set forth in
Section 18 of the FTC Act, 15 U.S.C. 57a. Note that,
because this rulemaking is not undertaken pursuant
to Section 18, 15 U.S.C. 57a(f), federal banking
agencies are not required to promulgate
substantially similar regulations for entities within
their jurisdiction. Nonetheless, the Commission
plans to consult with the federal banking agencies
in this proceeding.

4 The available legislative history is consistent
with the Commission’s determination as to the

Continued
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conduct that the FTC proposes to cover
include acts and practices that meet the
FTC’s standards for unfairness or
deception under Section 5 of the FTC
Act.5 In addition, the entities that the
FTC intends to cover are those over
which the FTC has jurisdiction under
the FTC Act—specifically, entities other
than banks, thrifts, federal credit
unions,® and non-profits” that engage in
the conduct the rules would cover.

The Commission is seeking comments
on a series of questions related to loan
modification and foreclosure rescue.
The FTC is seeking comments to
determine whether certain acts and
practices of loan modification and
foreclosure rescue entities are unfair or
deceptive under Section 5 of the FTC
Act and should be incorporated into a
proposed rule. These acts and practices
include conduct that the FTC currently
could challenge in a law enforcement
action as violating Section 5 of the FTC
Act. However, the Commission is not
seeking comments on statutes that have
been enacted and rules that have been
issued on these topics.

Pursuant to Section 626 of the
Omnibus Appropriations Act of 2009,
any violation of a rule adopted under
that section will be treated as a violation
of a rule promulgated pursuant to
Section 18 of the FTC Act.8 Therefore,
pursuant to Section 5(m)(1)(A) of the
FTC Act,® the Commission may seek
civil penalties as a remedy for such rule
violations. In addition, pursuant to
Section 626(b) of the Omnibus
Appropriations Act of 2009, a state may
bring a civil action, in either state or
federal court, to enforce the FTC
mortgage loan rules and obtain civil
penalties and other relief for violations.
Before initiating an enforcement action,
the state must notify the FTC, at least 60
days in advance, and the Commission
may intervene in the action.

scope of the FTC’s rulemaking. See 155 Cong. Rec.
S2816-52817 (2009).

515 U.S.C. 45(a)(1). For a comprehensive
description of the FTC’s application of its
unfairness and deception authority in the context
of financial services, see Letter from the FTC staff
to John E. Bowman, Chief Counsel of the Office of
Thrift Supervision (Dec. 12, 2007), available at
(http://www.ftc.gov/0s/2007/12/P084800anpr.pdf).

615 U.S.C. 45(a)(2).

715 U.S.C. 44. Bona fide non-profit entities are
exempt from the jurisdiction of the FTC Act.
Sections 4 and 5 of the FTC Act confer on the
Commission jurisdiction only over persons,
partnerships, or corporations organized to carry on
business for their profit or that of their members.
See 15 U.S.C. 44, 45(a)(2).

815 U.S.C. 57a.

915 U.S.C. 45(m)(1)(A).

B. FTC Authority Over Mortgage Loans
and Other Financial Services

The Commission has law enforcement
authority over a wide range of acts and
practices throughout the consumer
credit life-cycle. The agency enforces
Section 5 of the Federal Trade
Commission Act, which prohibits
“unfair or deceptive acts or practices in
or affecting commerce.”1° The
Commission also enforces other
consumer protection statutes that
govern financial services providers.
These include the Truth in Lending Act
(TILA),2* the Home Ownership and
Equity Protection Act,2 the Consumer
Leasing Act,13 the Fair Debt Collection
Practices Act,14 the Fair Credit
Reporting Act (FCRA),5 the Equal
Credit Opportunity Act,6 the Credit
Repair Organizations Act,17 the
Electronic Funds Transfer Act,8 the
Telemarketing and Consumer Fraud and
Abuse Prevention Act,'® and the privacy
provisions of the Gramm-Leach-Bliley
(GLB) Act.20

Notwithstanding the Commission’s
broad authority over acts and practices
related to financial services, the FTC
does not have jurisdiction over all
providers of these services. The FTC Act
specifically excludes banks, thrifts, and
federal credit unions from the agency’s

10 15 U.S.C. 45(a)(1).

11 15 U.S.C. 1601-1666j (mandates disclosures
and other requirements in connection with
consumer credit transactions).

12 15 U.S.C. 1639 (provides protections for
consumers entering into certain high-cost mortgage
refinance loans).

13 15 U.S.C. 1667-1667f (requires disclosures,
limits balloon payments, and regulates advertising
in connection with consumer lease transactions).

14 15 U.S.C. 1692-1692p (prohibits abusive,
deceptive, and unfair debt collection practices by
third-party debt collectors).

15 15 U.S.C. 1681-1681x (imposes standards for
consumer reporting agencies and information
furnishers; places restrictions on the use of
consumer report information). The Fair and
Accurate Credit Transactions Act of 2003 amended
the FCRA. Pub. L. No. 108-159, 117 Stat. 1952
(2003).

16 15 U.S.C. 1691-1691f (prohibits creditor
practices that discriminate on the basis of race,
religion, national origin, sex, marital status, age,
receipt of public assistance, or the exercise of
certain legal rights).

1715 U.S.C. 1679-1679j (mandates disclosures
and other requirements in connection with credit
repair organizations, including a prohibition against
charging fees until services are completed).

18 15 U.S.C. 1693-1693r (establishes rights and
responsibilities of institutions and consumers in
connection with electronic fund transfer services).

19 15 U.S.C. 6101-6108 (provides consumer
protection from telemarketing deception and abuse
and requires the Commission to promulgate
implementing rules).

20 15 U.S.C. 6801-6809 (requires financial
institutions to provide annual privacy notices;
provides consumers the means to opt out from
having certain information shared with non-
affiliated third parties; and safeguards customers’
personally identifiable information).

jurisdiction.2! However, non-bank
affiliates of banks, such as parent
companies or subsidiaries, are subject to
the Commission’s jurisdiction.22
Likewise, the FTC has jurisdiction over
entities that have contracted with banks
to perform certain services on behalf of
banks, such as credit card marketing
and other services, but which are not
themselves banks.23 As a result, non-
bank entities that provide financial
services to consumers are subject to
Commission jurisdiction, even if they
are affiliated with, or are contracted to
perform services for, banking entities.

The Commission also does not have
jurisdiction under the FTC Act over
non-profit organizations.2¢* However, the
FTC does have jurisdiction over for-
profit entities that provide mortgage-
related services as a result of a
contractual relationship with a non-
profit organization.25

As discussed above, the Commission
intends that any rules that it issues in
this proceeding would apply only to the
same types of entities over which the
Commission has jurisdiction under the
FTC Act.

21 15 U.S.C. 45(a)(2). The FTC Act defines
“banks’” by reference to a listing of certain distinct
types of legal entities. See 15 U.S.C. 44, 57a(f)(2).
That list includes: national banks, federal branches
of foreign banks, member banks of the Federal
Reserve System, branches and agencies of foreign
banks, commercial lending companies owned or
controlled by foreign banks, banks insured by the
Federal Deposit Insurance Corporation, and insured
state branches of foreign banks.

22 Congress clarified FTC jurisdiction when it
enacted the GLB Act. Section 133(a) of the GLB Act
states that an entity that is affiliated with a bank,
but which is not itself a bank, is not a bank for
purposes of the FTC Act. Section 133(a) of the GLB
Act specifically provides:

CLARIFICATION OF FEDERAL TRADE
COMMISSION JURISDICTION. Any person that
directly or indirectly controls, is controlled directly
or indirectly by, or is directly or indirectly under
common control with, any bank or savings
association ... and is not itself a bank or savings
association shall not be deemed to be a bank or
savings association for purposes of any provisions
applied by the Federal Trade Commission under the
Federal Trade Commission Act.

Pub. L. No. 106-102, § 133(a), 113 Stat. 1383; 15
U.S.C. 41 note (a). This section has been interpreted
to apply to subsidiaries of banks that are not
themselves banks. Minnesota v. Fleet Mortgage
Corp., 181 F. Supp. 2d 995 (D. Minn. 2001).

23 See, e.g., FTC v. CompuCredit Corp., Civil
Action No. 1:08-CV-01976-BBM-RGV (N.D. Ga.
2008) (approving stipulated final order involving
FTC action against entity that contracted to perform
credit card marketing services for a bank); FTC v.
Am. Standard Credit Sys., 874 F. Supp. 1080, 1086
(C.D. Cal. 1994) (dismissing argument that entity
that contracted to perform credit card marketing
and other services for a bank is not subject to FTC
Act).

24 See 15 U.S.C. 44.

25 See Nat’] Fed’n of the Blind v. FTC, 420 F.3d
331, 334-35 (4th Cir. 2005). In addition, the
Commission asserts jurisdiction over ‘“sham
charities” that operate as for-profit entities in
practice. See, e.g., FTC v. Ameridebt, Inc., 343 F.
Supp. 2d 451 (D. Md. 2004).
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C. Deceptive and Unfair Acts and
Practices

1. Deceptive Acts and Practices

Section 5 of the FTC Act broadly
proscribes deceptive or unfair acts or
practices in or affecting commerce. An
act or practice is deceptive if there is a
representation, omission of information,
or practice that is likely to mislead
consumers, who are acting reasonably
under the circumstances, and the
representation, omission, or practice is
one that is material.26 Injury is likely if
the misleading or omitted information is
material to consumers, i.e., likely to
affect a decision to purchase or use a
product or service.

To determine that an act or practice
is deceptive, the Commission first must
conclude that there is a representation,
omission of information, or a practice
that is likely to mislead consumers. A
claim about a product or service may be
either express or implied. An express
claim generally is established by the
representation itself. An implied claim,
on the other hand, is an indirect
representation, which must be
examined within the context of other
information that is either presented or
omitted. Deception may occur based on
what is stated or because of the
omission of information that would be
important to the consumer. In
determining that an advertisement is
deceptive, for example, the Commission
considers whether the overall net
impression of the ad (including
language and graphics) is likely to
mislead consumers.2?

Second, the Commission considers
the act or practice from the perspective
of a consumer acting reasonably under
the circumstances.2® Reasonableness is
evaluated based on the sophistication
and understanding of consumers in the
group to whom the representation or
sales practice is directed. If a specific
audience is targeted, the Commission
will consider the effect on a reasonable
member of that target group. A
representation may be susceptible to

26 Federal Trade Commission Policy Statement on
Deception, appended to In re Cliffdale Assocs., 103
F.T.C. 110, 174-84 (1984) (Deception Policy
Statement).

27 Disclaimers or qualifying statements are
important to consider for deception analysis. Such
disclaimers must be sufficiently clear, prominent,
and understandable to convey the qualifying
information effectively to consumers. The
Commission recognizes that often “‘reasonable
consumers do not read the entirety of an ad or are
directed away from the importance of the qualifying
phrase by the acts or statements of the seller.”
Deception Policy Statement at 181. Thus, fine print
disclosures at the bottom of a print ad or television
screen are unlikely to cure an otherwise deceptive
representation.

28 Deception Policy Statement at 177-81.

more than one reasonable interpretation,
and if one such interpretation is
misleading, the advertisement is
deceptive, even if other non-deceptive
interpretations are possible.29

Third, to conclude that deception has
occurred, the Commission must
determine that the representation,
omission, or practice is material, i.e.,
one that is likely to affect a consumer’s
decision to purchase or use a product or
service. A deceptive representation,
omission, or practice that is material is
likely to cause consumer injury—that is,
but for the deception, the consumer may
have made a different choice.30 Express
claims about a product or service, such
as statements about cost, are presumed
to be material. Claims about purpose
and efficacy of a product or service are
also presumed to be material.3?

2. Unfair Acts and Practices

Section 5(n) of the FTC Act also sets
forth a three-part test to determine
whether an act or practice is unfair.32
First, the practice must be one that
causes or is likely to cause substantial
injury to consumers. Second, the injury
must not be outweighed by
countervailing benefits to consumers or
to competition. Third, the injury must
be one that consumers could not
reasonably have avoided.

In analyzing whether injury is
substantial, the Commission is not
concerned with trivial, speculative, or
more subjective types of harm. The
substantial injury test may be met by
small harm to a large number of
consumers. In most cases, substantial
injury involves monetary harm. Once it
determines that there is substantial
consumer injury, the Commission
considers whether the harm is offset by
any countervailing benefits to
consumers or to competition. Thus, the
Commission considers both the costs of
imposing a remedy and any benefits that
consumers enjoy as a result of the
practice at issue. Finally, the injury
must be one that consumers cannot
reasonably avoid. If consumers
reasonably could have made a different
choice that would have avoided the
injury, but did not do so, the practice is
not deemed to be unfair under the FTC
Act.

In applying its unfairness standard,
the Commission takes the approach that

29 Id. at 178.

30 Id. at 182-83.

31 Novartis Corp. v. FTC, 223 F.3d 783, 786-87
(D.C. Cir. 2000).

32 15 U.S.C. 45(n). Section 5(n) of the FTC Act
also provides that “[i]ln determining whether an act
or practice is unfair, the Commission may consider
established public policies as evidence to be
considered with all other evidence.”

well-informed consumers are capable of
making choices for themselves. The
agency therefore may prohibit or restrict
acts and practices if they unreasonably
create, or take advantage of, an obstacle
to the ability of consumers to make
informed choices, thus causing, or being
likely to cause, consumer injury.33

II. Loan Modification and Foreclosure
Rescue Services

With the recent economic downturn,
more consumers have become
delinquent on their mortgages or at risk
of foreclosure. Others, even if not yet
delinquent, are struggling to pay their
mortgage debt. To respond to these
problems, many consumers have sought
to modify their loans or purchase
services to assist them in avoiding
foreclosure. However, the acts and
practices of some companies that
provide or advertise loan modification
and foreclosure rescue services have
raised substantial consumer protection
concerns. To date, the Commission has
addressed these concerns primarily
through law enforcement under Section
5 of the FTC Act. Through this ANPR,
the FTC seeks comment on whether it
should also issue rules to address the
conduct of those who provide or
advertise loan modification and
foreclosure rescue services.

A. Mortgage Loan Servicing

In the past, mortgage lenders usually
made loans to consumers and then held
the loans until consumers paid off their
mortgages or sold their homes. In more
recent years, however, more mortgage
lenders have regularly sold their loans
to others. Thus, the owner of a mortgage
loan may be either the originating
lender or an investor who has
purchased the loan.

Owners of loans often contract with
others to service their loans. A mortgage
servicer is the agent responsible for
handling the day-to-day aspects of a
loan on behalf of the loan’s owner. A
mortgage servicer’s responsibilities

33 See Letter from the FTC to Hon. Wendell Ford
and Hon. John Danforth, Committee on Commerce,
Science and Transportation, United States Senate,
Commission Statement of Policy on the Scope of
Consumer Unfairness Jurisdiction (December 17,
1980), reprinted in In re Int’l Harvester Co., 104
F.T.C. 949, 1070, 1073 (1984) (Unfairness Policy
Statement); see also Trade Regulation Rule
Concerning Cooling-Off Period for Sales Made at
Homes or at Certain Other Locations, 16 CFR 429
(making it an unfair and deceptive practice for
anyone engaged in ‘“door-to-door” sales of
consumer goods or services with a purchase price
of $25 or more to fail to provide buyer with certain
oral and written disclosures regarding buyer’s right
to cancel within three business days); FTC v.
Holland Furnace, 295 F.2d 302 (7th Cir. 1961)
(seller’s servicemen dismantled home furnaces then
refused to reassemble them until consumers agreed
to buy services or replacement parts).
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include collecting monthly mortgage
payments and crediting borrowers’
accounts. A servicer may also maintain
an escrow account which covers charges
such as property taxes and homeowners
insurance. If a borrower falls behind on
monthly payments and becomes
delinquent on the loan, the mortgage
servicer also conducts activities
associated with a defaulted loan, such
as attempting to collect overdue
payments, negotiating loss mitigation
options, and, if necessary, overseeing
foreclosure proceedings.

Generally, financially distressed
homeowners having difficulty making
mortgage payments can contact their
mortgage servicers directly and seek
assistance. Pursuant to guidelines or
agreements with the owners of loans,
many servicers provide loss mitigation
options for distressed homeowners.
Owners of loans often have an incentive
to consider such options because of the
cost associated with foreclosure
proceedings.

Mortgage servicers may provide
various loss mitigation options to help
distressed homeowners avoid
foreclosure, including a repayment plan,
forbearance agreement, short sale, deed-
in-lieu of foreclosure, or loan
modification.3¢ A repayment plan gives
a borrower a fixed amount of time to
repay the overdue amount by adding a
portion of what is past due to the
regular payment. A forbearance
agreement reduces or suspends
payments for a period of time, at the end
of which the borrower resumes regular
payments as well as a lump sum
payment or additional partial payments.
A short sale is an agreement to sell the
house before foreclosure and to have the
servicer forgive any shortfall between
the sales price and the mortgage
balance. A deed-in-lieu of foreclosure
allows a borrower to transfer voluntarily
the property title to the servicer, in
exchange for cancellation of the
remainder of the debt. A loan
modification is an agreement to change
permanently one or more of the terms of
the mortgage loan to make the

34 Servicers consider loss mitigation options if a
delinquent borrower does not have adequate equity
to sell the house and pay off the mortgage in full
or to refinance into a more affordable loan. A
delinquent borrower can also file Chapter 13
personal bankruptcy to prevent foreclosure, often as
a debt management option of last resort. If a
borrower has regular income, Chapter 13 may allow
the borrower to keep property, such as a mortgaged
house or car. In Chapter 13, the court may approve
a repayment plan that allows the use of future
income toward payment of debts during a three-to-
five year period, rather than requiring surrender of

property.

borrower’s monthly payments more
affordable.35

A loan modification, in particular,
benefits distressed homeowners because
borrowers can avoid foreclosure and are
more likely to be able stay in their
homes with more affordable payments.
In addition, if loans are in default, once
they have been modified, servicers will
reinstate the loans and treat borrowers
as being current on their mortgages. The
specific loan modification policies used
vary by mortgage servicer.

B. Mortgage Foreclosure

Foreclosure is the legal means an
owner of a mortgage loan can use to take
possession of a home when a borrower
defaults on the loan. In general, a
borrower is in default thirty days after
the first missed mortgage payment.
Typically, a mortgage servicer may
attempt various loss mitigation options
prior to initiating foreclosure
proceedings, which generally occur
three to six months after the first missed
mortgage payment.36

Foreclosure processes differ by state
and depend on the details of state
foreclosure laws. Differences among
states include the requirements of
notification and the types of foreclosure
proceedings available. Generally, there
are three types of foreclosures processes:
judicial foreclosure, power of sale
foreclosure, and strict foreclosure.
Judicial foreclosure involves the owner
of the loan filing suit in court and the
home being sold under the court’s
supervision. All states allow judicial
foreclosure, and in some states it is the
only foreclosure option available. Power
of sale foreclosure, also known as
“statutory foreclosure,” involves the
sale of the home at public auction by the
servicer if the mortgage contains a
“power of sale” clause or if a deed of
trust was used instead of a mortgage.
Many states permit power of sale
foreclosure, which is often more
expedient than judicial foreclosure. In a
power of sale foreclosure, the owner of
the loan sends notices demanding
payment to borrowers who have
defaulted. Once the required waiting
period has passed, the mortgage servicer
can sell the home at public auction,
subject to judicial review. Strict
foreclosure is available in a limited
number of states and permits the owner

35 For example, the servicer may lower the
monthly payment, alter the payment schedule, fix
or lower the interest rate, apply fees and arrearage
to the principal, or even reduce the unpaid
principal balance.

36 See U.S. Department of Housing and Urban
Development, Foreclosure Process, available at
(http://www.hud.gov/foreclosure/
foreclosureprocess.cfm).

of the loan to file lawsuits against
borrowers who have defaulted. If the
borrower cannot pay the mortgage debt
within the period of time set by court
order, the property title goes directly to
the owner of the loan.

C. Developments in the Mortgage
Marketplace

As a result of the recent downturn in
the economy and housing market, many
American homeowners are in financial
distress. The rate of mortgage loan
delinquency and foreclosure has risen to
the highest level in three decades.3” The
recent economic downturn has also
given rise to a new and broader range
of third-party providers who offer to
assist homeowners—for free or for a
fee—in obtaining a loan modification or
preventing foreclosure.

The FTC and other agencies like the
U.S. Department of Housing and Urban
Development (HUD) have generally
advised consumers who are behind on
their mortgage payments to contact their
mortgage servicer about the possibility
of loan modification or other options.38
The Commission has initiated a
stepped-up consumer outreach initiative
on foreclosure rescue and loan
modification fraud. The Commission
has issued consumer education
publications warning homeowners
against foreclosure rescue and loan
modification scams. Most recently, the
Commission issued a new consumer
education publication on this topic,
which several servicers have provided
directly to consumers, including during
loan counseling sessions, in monthly
statements, in correspondence to
delinquent borrowers, and on their
websites.39

In addition, government agencies
have instituted new programs to help
homeowners in financial distress. For

37 See Mortgage Bankers Association,
Delinquencies Continue to Climb in Latest MBA
National Delinquency Survey (Mar. 5, 2009),
available at (http://www.mbaa.org/NewsandMedia/
PressCenter/68008.htm). According to the Mortgage
Bankers Association’s (MBA) National Delinquency
Survey, the delinquency rate for mortgage loans on
one-to-four unit residential properties rose to a
seasonally adjusted rate of 7.88% of all loans, as of
the end of the fourth quarter of 2008, which is the
highest rate ever based on data dating back to 1972.
Over 11% of loans are either in foreclosure or
delinquent by at least one payment, which is the
highest rate ever recorded in the MBA national
delinquency survey.

38 See FTC Publication, Mortgage Payments
Sending You Reeling? Here’s What to Do, available
at (http://www.ftc.gov/bep/edu/pubs/consumer/
homes/rea04.shtm).

39 See FTC Publication, A Note to Homeowners,
available at (http://www.ftc.gov/bcp/edu/pubs/
consumer/homes/rea16.pdf); see also FTC
Publication, Foreclosure Rescue Scams: Another
Potential Stress for Homeowners in Distress,
available at (http://www.ftc.gov/bcp/edu/pubs/
consumer/credit/cre42.shtm).
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example, on March 4, 2009, the U.S.
Department of the Treasury introduced
the Making Home Affordable Program to
assist eligible homeowners to refinance
or modify their mortgage loans to an
affordable payment. Under the program,
mortgage servicers who adopt certain
loan modification guidelines and
provide eligible homeowners with loan
modifications can qualify to receive
substantial government incentives.40 .

In addition to federal efforts, state and
local agencies and non-profit
organizations also offer similar
foreclosure prevention assistance and
other housing-related services. Non-
profit organizations and housing
counseling agencies continue to provide
a wide array of free services to
homeowners who are in financial
distress. HUD has certified numerous
non-profit housing counseling agencies.
These agencies provide homeowners
with assistance, such as offering
consumer education, assisting with debt
management, negotiating directly with
servicers to make mortgage payments
more affordable—thereby providing
foreclosure relief and helping
consumers stay in their homes.

The private sector also has developed
and offered programs at no cost to help
distressed homeowners. HUD-approved
counseling agents, mortgage companies,
investors, and other mortgage market
participants created the HOPE NOW
Alliance (Hope Now) to provide
homeowners with free foreclosure
prevention assistance. Consumers can
visit Hope Now’s website,
www.hopenow.com, or call the
Homeowner’s HOPE Hotline, 1-888-995-
HOPE, to find housing counselors from
HUD-certified agencies who can help
guide them through various foreclosure
prevention options, including loan
modification.

At the same time that governmental
and private sector entities (both for-
profit and non-profit) are increasing
their efforts to assist distressed
homeowners, there has been an increase
in individuals and entities offering to
assist consumers in securing loan
modifications and foreclosure rescue
services in exchange for a fee.
Foreclosure rescue and loan
modification entities frequently market
their services via direct mail, email,
radio, television, and Internet
advertisements.4! They sometimes send

40 See Home Affordable Modification Program
Guidelines (Mar. 4, 2009), available at (http://
www.financialstability.gov/roadtostability/
homeowner.html)

41 See, e.g., FTC v. National Foreclosure Relief,
Inc., Case No. SACV09-117 DOC (MLGx) (C.D. Cal.
filed Feb. 2, 2009) (alleging that defendants targeted
consumer in arrears with mailer advertisements).

targeted written solicitations to
consumers facing mortgage rate resets42
or foreclosure.*3 Specifically,
foreclosure rescue and loan
modification entities often identify such
consumers by reviewing notices of
default and other publicly-available
records.

Foreclosure rescue and loan
modification entities, sometimes also
referred to as ‘““foreclosure consultants,”
generally offer to negotiate with a
consumer’s servicer to secure a
reduction in mortgage payments or
otherwise obtain a favorable
modification of loan terms on behalf of
a consumer. Foreclosure rescue and
loan modification entities charge a fee
for their services, and this fee is almost
always charged up-front. In many
instances, these entities claim that they
have knowledge of and experience with
the mortgage industry and lending
because they are attorneys or mortgage
brokers. In some cases, instead of
simply offering to negotiate on behalf of
a consumer, foreclosure rescue
operations require consumers to enter a
new loan with them or to transfer title
to the property (for example, to remain
in the home as a renter with the option
to repurchase or otherwise maintain the
opportunity to reacquire title).

Consumers may choose to pay a fee
for the services of providers of
foreclosure rescue and loan
modification services rather than use
free services for a variety of reasons.
Some distressed homeowners may be
drawn to, or targeted for, aggressive
advertisements by fee for service
providers and may be unaware of the

42 Mortgage loans are sometimes categorized as
having either a “fixed” or “‘adjustable” rate. A fixed
rate mortgage loan maintains the same interest rate
throughout its term. An adjustable mortgage, by
contrast, has an interest rate which is subject to
change (or “reset”) after a certain introductory
period; and that reset can result in an increased
interest rate.

43 See, e.g., Testimony of Prentiss Cox, before the
U.S. Senate Committee on Commerce Science &
Technology (Feb. 26, 2009) at 2 (noting that
“families are often desperate to save their homes,”
and that “[a]s soon as a house enters the foreclosure
process, the homeowner in foreclosure typically is
subject to an avalanche of mail, phone calls and
personal visits from people promising to help the
homeowner”); see also Steve Tripoli & Elizabeth
Renuart, National Consumer Law Center, Dreams
Foreclosed: The Rampant Theft of Americans’
Home Through Foreclosure “Rescue” Scams (2005),
at 9 (“The ‘rescuer’ identifies distressed
homeowners through public foreclosure notices in
newspapers or at government offices. ... The
‘rescuer’ then contacts the homeowner by phone,
personal visit, card or flyer left at the door ... or
advertising. Initial contact typically revolves
around a simple message such as ‘Stop foreclosure
with just one phone call,” ‘T'd like to $ buy $ your
house,” “You have options,” or ‘Do you need instant
debt relief and CASH?"""), available at (http://
www.consumerlaw.org/news/content/
ForeclosureReportFinal.pdf).

free services available to them. They
also may be unwilling or unable to work
directly with their mortgage servicer or
with a non-profit organization. For
example, consumers may be wary of or
unsatisfied with a mortgage servicer’s
loss mitigation offer, or frustrated with
their inability to contact the appropriate
person at their servicer.

II1. FTC Law Enforcement

A. Application of the FTC Act and
Consumer Protection Concerns

The FTC has taken a number of law
enforcement actions to protect
consumers from unfair and deceptive
loan modification and foreclosure
rescue practices. The Commission has
recently filed numerous lawsuits against
defendants for allegedly engaging in
deceptive practices.#* Most recently, the
FTC—along with other federal and state
regulators—announced law enforcement
actions as part of a broader crackdown
on loan modification and foreclosure
rescue entities.# In connection with
this effort, the Commission also sent
warning letters to 71 companies for
marketing potentially deceptive
mortgage loan modification and
foreclosure assistance programs.46

In the FTC’s law enforcement actions
against those who offer loan
modification and foreclosure rescue
services, the Commission has alleged
that a number of acts and practices were
deceptive under Section 5 of the FTC
Act:

First, many defendants promised a
high likelihood of success but failed to
fulfill their promise to modify

44 See, e.g., FTC v. New Hope Property LLC, Case
No. 1:09-cv-01203-JBS-JS (D.N.]. filed Mar. 17,
2009); FTC v. Hope Now Modifications, LLC, Case
No. 1:09-cv-01204-JBS-JS (D.N.]. filed Mar. 17,
2009); FTC v. National Foreclosure Relief, Inc., Case
No. SACV09-117 DOC (MLGx) (C.D. Cal. filed Feb.
2, 2009); FTC v. United Home Savers, LLP, Case No.
8:08-cv-01735-VMC-TBM (M.D. Fla. filed Sept. 3,
2008); FTC v. Foreclosure Solutions, LLC, No. 1:08-
cv-01075 (N.D. Ohio filed Apr. 28, 2008); FTC v.
Mortgage Foreclosure Solutions, Inc., Case No. 8:08-
cv-388-T-23EAJ (M.D. Fla. filed Feb. 26, 2008); FTC
v. National Hometeam Solutions, Inc., Case No.
4:08-cv-067 (E.D. Tex. filed Feb. 26, 2008).

45 See FTC v. Federal Loan Modification Law
Center, LLP, Case No. SACV09-401 CJC (MLGx)
(C.D. Cal. filed Apr. 3, 2009); FTC v. Thomas Ryan,
Civil No. 1:09-00535 (HHK) (D.D.C. filed March 25,
2009); FTC v. Home Assure, LLC, Case No. 8:09-CV-
00547-T-23T-SM (M.D. Fla. filed Mar. 24, 2009); see
also, Press Release, Federal and State Agencies
Crack Down on Mortgage Modification and
Foreclosure Rescue Scams (Apr. 6, 2009), available
at (http://www.ftc.gov/opa/2009/04/hud.shtm);
Press Release, Federal, State Partners Announce
Multi-Agency Crackdown Targeting Foreclosure
Rescue Scams, Loan Modification Fraud (Apr. 6,
2009), available at (http://www.ftc.gov/opa/2009/
04/loanfraud.shtm).

46 An example of these letters is available at
(http://www.ftc.gov/0s/2009/04/
090406warningletter.pdf).
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consumers’ existing loans or to stop
foreclosure.4” For example, some
defendants assured consumers that they
could stop foreclosure or obtain a loan
modification with claims such as a
“97% success rate.”’48 However, many
defendants allegedly did little or
nothing to negotiate with the mortgage
servicer or to stop foreclosure. Second,
many defendants promised to fully or
partially refund consumers’ payments in
the event that negotiation efforts to
obtain a loan modification or to prevent
foreclosure were unsuccessful.#9 Often,
defendants allegedly did not provide the
promised refunds. Third, some
defendants represented that they were
affiliated with governmental or free non-
profit programs,5° when in fact they
were not.51

47 For example, in one case the Commission
charged a foreclosure rescue operation for
promising consumers that it could stop “any
foreclosure,” but then failing to stop foreclosure or
taking minimal steps to do so.See FTC v. National
Hometeam Solutions, LLC, Case No. 4:08-cv-067
(E.D. Tex. filed Feb. 26, 2008).

48 See, e.g., FTC v. Federal Loan Modification Law
Center, LLP, Case No. SACV09-401 CJC (MLGx)
(C.D. Cal. filed Apr. 3, 2009); FTC v. National
Foreclosure Relief, Inc., Case No. SACV09-117 DOC
(MLGx) (C.D. Cal. filed Feb. 2, 2009); FTC v.
Foreclosure Solutions, LLC, No. 1:08-cv-01075 (N.D.
Ohio filed Apr. 28, 2008); FTC v. Mortgage
Foreclosure Solutions, Inc., Case No. 8:08-cv-388-T-
23EAJ (M.D. Fla. filed Feb. 26, 2008). Additionally,
some entities claim to be associated with or to have
good relationships with the consumer’s mortgage
servicer. FTC v. Home Assure, LLC, Case No. 8:09-
CV-00547-T-23T-SM (M.D. Fla. filed Mar. 24, 2009).

49 See, e.g., FTC v. Home Assure, LLC, Case No.
8:09-CV-00547-T-23T-SM (M.D. Fla. filed Mar. 24,
2009) (alleging that defendant promised “100%
SATISFACTION GUARANTEE OR YOUR MONEY
BACK”); FTC v. United Home Savers, LLP, Case No.
8:08-cv-01735-VMC-TBM (M.D. Fla. filed Sept. 3,
2008); FTC v. National Hometeam Solutions, LLC,
Case No. 4:08-cv-067 (E.D. Tex. filed Feb. 26, 2008).

50 The Federal Reserve Board recently
promulgated amendments to Regulation Z of TILA,
generally effective October 1, 2009, which would
ban various mortgage entities from a number of
relevant practices, including banning mortgage
advertisers from: misrepresenting an advertised
loan as being part of a “government loan program”
or otherwise endorsed or sponsored by a
government entity; making misleading claims of
debt elimination; and using the term “counselor” to
refer to for-profit mortgage creditors or brokers. See
73 FR 44589-90, 44602. To the extent that loan
modification or foreclosure rescue entities are
offering loans to consumers, they may fall within
the ambit of these rules.

51 For example, in two cases the Commission
charged defendants for falsely advertising
themselves to be associated with the HOPE NOW
Alliance, and then breaking promises to secure loan
modifications or alternatively, to refund the money
of consumers whose loans could not be modified.
SeeFTC v. New Hope Property LLC, Case No. 1:09-
cv-01203-JBS-JS (D.N.J. filed Mar. 2009); FTC v.
Hope Now Modifications, LLC, Case No. 1:09-cv-
01204-JBS-JS (D.N.]. filed Mar. 2009). In another
case, a defendant marketing purported loan
modification services allegedly represented, via his
website, that he was the “House and Urban
Department,” displaying a government-like seal;
and using a web address (“bailout-hud-gov.us” or
“bailout.dohgov.us”) and other features to create

Moreover, most defendants charged
substantial, up-front fees, which appears
to be a prevalent practice in the for-
profit foreclosure rescue and loan
modification industry. When defendants
use deception to secure advance
payment and then fail to fulfill their
promise to stop a foreclosure or obtain
a loan modification, consumers are
unlikely to receive a refund or recover
their money.>2 Payment of up-front fees,
which are sometimes thousands of
dollars, exacerbates the consumer injury
from deception, and imposes a
significant burden on consumers
already in financial distress.

In addition, some defendants advise
consumers, including those who are still
current on their loans, to stop making
mortgage payments and to cease
communication with their mortgage
servicer while the foreclosure rescue or
loan modification operator purportedly
negotiates on their behalf.53 If the
operator fails to take adequate steps to
obtain a loan modification or to prevent
foreclosure, the operator may actually
increase the likelihood of foreclosure,
because consumers fail to take
advantage of other options available to
them that might help save their
homes.5¢

B. State Law Enforcement

Many states have engaged in
legislative and law enforcement efforts
to address conduct in the loan
modification and foreclosure rescue
industry. First, several states have filed
lawsuits against loan modification or
foreclosure rescue entities for violating
state consumer protection laws
prohibiting unfair and deceptive
practices.5® Second, some states have

the impression his business was associated with the
U.S. government. FTC v. Thomas Ryan, Civil No.
1:09-00535 (HHK) (D.D.C. filed Mar. 25, 2009); see
alsoFTC v. Federal Loan Modification Law Center,
LLP, Case No. SACV09-401 CJC (MLGx) (C.D. Cal.
filed Apr. 3, 2009) (charging defendant with
misrepresenting that it is part of or affiliated with
the federal government).

52 Note that, even if providers do fulfill their
promises to provide refunds, this action does not
cure the deception employed in enrolling the
consumer in the program. See, e.g., FTC v. Think
Achievement Corp., 312 F.3d 259, 262 (7th Cir.
2002) (“[A] money-back guaranty does not sanitize
a fraud.”)

53 See, e.g., FTC v. Home Assure, LLC, Case No.
8:09-CV-00547-T-23T-SM (M.D. Fla. filed Mar. 24,
2009); FTC v. National Hometeam Solutions, LLC,
Case No. 4:08-cv-067 (E.D. Tex. filed Feb. 26, 2008).

54 The FTC has warned consumers about for-
profit loan modification and foreclosure rescue
operations which charge hefty fees for services
which consumers can undertake themselves by
contacting their mortgage servicer directly or obtain
for free through organizations like Hope Now. See
FTC Publication, A note to Homeowners, available
at (http://www.ftc.gov/bep/edu/pubs/consumer/
homes/rea16.pdf).

55 See, e.g., State Foreclosure Rescue Enforcement
Actions - Sampling of Actions: March 31, 2009,

applied existing statutes specifically
regulating the debt settlement, debt
management, or credit counseling
industries to cover foreclosure rescue
and loan modification practices.5¢
Third, numerous states and the District
of Columbia have recently enacted
statutes that specifically restrict or ban
“foreclosure consultants” from engaging
in some of the foreclosure rescue and
loan modification practices detailed
above.57 State law enforcement agencies
have filed numerous suits against
individuals and entities for violations of
these statutes.58

available at (http://www.ftc.gov/0s/2009/04/
090406foreclosurerescue.pdf); see also Press
Release, Federal and State Agencies Crack Down on
Mortgage Modification and Foreclosure Rescue
Scams (Apr. 6, 2009), available at (http://
www.ftc.gov/opa/2009/04/hud.shtm); Press Release,
Federal, State Partners Announce Multi-Agency
Crackdown Targeting Foreclosure Rescue Scams,
Loan Modification Fraud (Apr. 6, 2009), available
at (http://www.ftc.gov/opa/2009/04/
loanfraud.shtm).

56 See, e.g., Ohio Attorney General, Press Release,
Attorney General Dann Files 6 Suits Against
Companies For Foreclosure Rescue Scams (Aug. 8,
2007) (including count under state “debt
adjustment” statute).

57 See, e.g., Cal. Civ. Code § 2945, et seq.; Colo.
Rev. Stat. §6-1-1101, et seq.; 6 Del C. § 2400B, et
seq.; D.C. Code Ann. § 42-2431, et seq.; Fla. Stat.
Ann. §501.1377; GA. Code Ann. § 10-1-393; Hawaii
Rev. Stat. Ann. § 480E-1, et seq.; IL Comp. Stat,
Ann., Ch. 765 §940/1, et seq.; Ind. Code Ann § 24-
5.5-1-1, et seq.; lowa Code § 714E.1, et seq.; ME Rev.
Stat. Ann. tit 32 § 6191, et seq.; MD Real Property
Code Ann.§ 7-301, et seq.; Code Mass. Reg., 940
CMR § 25.01, et seq.; Minn. Stat. Ann. § 325N.01,
et seq.; MO Ann. Stat. §407.935, et seq.; Neb. Rev.
Stat. Ann. §76-2701, et seq.; NH Rev. Stat. §479-
B:1, et seq.; NY CLS Real Prop. § 265-b; RI Gen.
Laws §5-79-1, et seq.

58 See, e.g., Press Release, Massachusetts Attorney
General, Attorney General Martha Coakley Obtains
Temporary Restraining Order against Perpetrators
of Loan Modification Scam; Warns Public About
Scams Targeting Homeowners (Apr. 7, 2009)
(alleging defendant loan modification service
violated state law prohibiting advance fees),
available at (http://www.mass.gov/?pagelD
=cagopressrelease&L=1&L0=Homeé&sid=
Cago&b=pressrelease&f=2009_04_07 fox loan_
modsé&csid=Cago); Press Release, Illinois Attorney
General, MADIGAN FILES TWO MORTGAGE
RESCUE FRAUD LAWSUITS, SEEKS IMMEDIATE
BAN ON COMPANIES’ OPERATIONS (Apr. 6,
2009) (alleging defendant loan modification entity
violated Illinois Mortgage Rescue Fraud Act for,
inter alia, charging up-front fee), available at
(http://www.ag.state.il.us/pressroom/2009_04/
20090406.html); Press Release, Florida Attorney
General, Court Grants Request to Temporarily Stop
Loan Modification Company’s Up-Front Fees (Feb.
23, 2009) (noting that Florida statute “‘governs
companies providing foreclosure-related rescue
services including loan modification”), available at
(http://www.myfloridalegal.com/newsrel.nsf/pv/
FF973C8AOEEE167B85257566006916E8; Press
Release, Minnesota Attorney General, Attorney
General Lori Swanson Expands Litigation Against
Fraudulent Foreclosure Consultants And Issues
Warning To Minnesota Homeowners In Mortgage
Trouble To Seek Reputable Help And Steer Clear
Of Scam Artists (Jan. 29, 2009), available at (http://
www.ag.state.mn.us/consumer/pressrelease/
090129foreclosureconsultants.asp); Press Release,
Illinois Attorney General’s Office, Madigan Sues
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In 1979, California enacted the first
statute that specifically restricts the
practices of entities offering foreclosure
rescue or similar services.?9 More
recently, in 2004, Minnesota enacted a
statute, based on the California law, but
adding several additional key
restrictions on foreclosure reconveyance
transactions.®° Since then, over twenty
states have passed their own foreclosure
consultant statutes, which are modeled
after the California and Minnesota laws.
These state foreclosure consultant
statutes generally include a number of
requirements and restrictions,
including: (1) banning covered entities
from requiring or collecting advance
fees before fully performing contracted
or promised services to the consumer;
(2) requiring written contracts
containing certain provisions and
disclosures; and (3) providing
consumers with the right to cancel the
contract in certain circumstances.

Some statutes also impose additional
requirements on foreclosure rescue
operations that require consumers to
transfer title to their homes, and purport
to offer reconveyance at a later date.
These statutes often include the
requirement that foreclosure rescue
operations must verify before doing a
reconveyance that the consumer has a
reasonable ability to pay for the
subsequent conveyance of the home
back to the consumer.5? Other states
have decided to ban outright certain
practices, like title
reconveyances.62Some states also have
enacted criminal statutes covering
foreclosure rescue operations.53

Almost all state foreclosure consultant
laws exempt state-licensed attorneys.
Some for-profit loan modification and
foreclosure rescue operations have
partnered with attorneys,%4 which some
operations may use to avoid state
statutory prohibitions against the
collection of advance fees. Some state
bar associations have responded by
issuing warnings to attorneys that many

Seven Companies For Mortgage Rescue Fraud (Nov.
18, 2008), available at (http://www.
illinoisattorneygeneral.gov/pressroom/2008_11/
20081118.html).

59 Cal. Civ. Code § 2945, et seq.

60 Minn. Stat. Ann. § 325N.01, et seq.

61 See, e.g., Minn. Stat. Ann. § 325N.17. The
Minnesota statute also requires, among other things,
that the foreclosure rescue operator reconvey the
foreclosed property to the homeowner or pay the
homeowner such that the total consideration is at
least 82% of the fair market value of the property.

62 See, e.g., D.C. Code Ann. §42-2431, et seq.;
Code Mass. Reg., 940 CMR § 25.01, et seq.

63 See, e.g., lowa Code § 714E.1, et seq.

64 See, e.g., FTC v. Federal Loan Modification Law
Center, LLP, Case No. SACV09-401 CJC (MLGx)
(C.D. Cal. filed Apr. 3, 2009) (alleging violations of
FTC Act against professional law corporation and
an attorney).

relationships between licensed
attorneys and foreclosure consultants
violate state ethics rules for attorneys.65;
Some of the consumer protections
that state statutes provide to
homeowners in financial distress do not
commence until the owner or servicer of
a mortgage has served a notice of default
on the borrower. However, some loan
modification and foreclosure rescue
services apparently provide services
before a notice of default has been
served, thereby limiting the protection
accorded under state law to some
homeowners in financial distress.

IV. Request for Comment

The Commission seeks written
comments on a series of questions
related to loan modification and
foreclosure rescue. The FTC is seeking
comments to determine whether certain
acts and practices of loan modification
and foreclosure rescue entities are
unfair or deceptive under Section 5 of
the FTC Act and should be incorporated
into a proposed rule. These acts and
practices include conduct that the FTC
currently could challenge in a law
enforcement action as violating Section
5 of the FTC Act. However, the
Commission is not otherwise seeking
comments on statutes that have been
enacted and rules that have been issued.

The Commission invites interested
persons to submit written comments on
any issue of fact, law, or policy that may
bear upon these issues. After examining
the comments, the Commission will
determine whether and how to
incorporate them into any proposed
rule.

The Commission encourages
commenters to respond to the specific
questions. However, commenters do not
need to respond to all questions. Please
provide explanations for your answers
and detailed, factual supporting
evidence.

Without limiting the scope of issues
on which it seeks comment, the
Commission is particularly interested in
receiving comments on the following
questions:

1. The Loan Modification and
Foreclosure Rescue Industry

A. What empirical data are available
concerning the nature, extent, and

65 See, e.g., Ethics Alert: Legal Services to
Distressed Homeowners and Foreclosure
Consultants on Loan Modifications (Committee on
Professional Responsibility and Conduct, The State
Bar of California, San Francisco, CA) Feb. 2, 2009
at 1, available at http://www.calbar.ca.gov/calbar/
pdfs/ethics/Ethics-Alert-Foreclosure.pdf; Ethics
Alert: Providing Legal Services to Distressed
Homeowners (The Florida Bar) Mar. 15, 2009,
available at (http://www.floridabar.org/tfb/
TFBETOpin.nsf/EthicsIndex?OpenForm).

impact of the loan modification and
foreclosure rescue industry? Please
identify any such data sources.

B. What business models are used to
provide loan modification and
foreclosure rescue services? Please
identify and describe any such business
models and their impact on consumers
and competition.

C. What are the distinctions between
different models of providing loan
modification and foreclosure rescue
services (e.g., free versus fee-for-service,
loan negotiation versus title transfer,
etc.)?

D. What are the costs and benefits of
various loan modification and
foreclosure rescue services?

E. What roles do mortgage servicers
play in the loan modification and
foreclosure rescue industry? What are
the costs and benefits of their conduct
in the context of loan modification and
foreclosure rescue services? Do the
practices of mortgage servicers present
consumer protection concerns? If so,
how are these concerns the same as or
different from those raised by third-
party loan modification and foreclosure
rescue entities?

F. What empirical data are available
concerning the performance of loan
modification and foreclosure rescue
entities in obtaining promised results?
Please identify any such data (broken
down by business model, if possible)
used to provide loan modification and
foreclosure rescue services, including
but not limited to data addressing the
following:

1. The percentage or proportion of
consumers enrolled in loan
modification or foreclosure rescue
services who successfully obtain a loan
modification or foreclosure relief.

2. For the consumers described in
(F)(1), the percentage who, after
successfully obtaining the modification
or foreclosure relief, remain current on
their mortgage payments for a
substantial period of time (e.g., six
months, one year, or two years).

2. Need for FTC Rule

A. Given that many states have
enacted and enforced laws concerning
loan modification and foreclosure
services and that the FTC has brought
law enforcement actions against
providers of these types of services
under Section 5 of the FTC Act, should
the FTC promulgate a rule to address
these services? Why or why not?

3. Scope of Covered Practices
A. Should conduct by loan
modification and foreclosure rescue

service providers or advertisers that the
FTC has challenged as unfair or



26138

Federal Register/Vol. 74, No. 103/Monday, June 1, 2009/Proposed Rules

deceptive in violation of Section 5 of the
FTC Act in its law enforcement actions
be incorporated into a proposed FTC
rule? If so, what conduct should be
included, how should it be addressed,
and why?

B. Should conduct by loan
modification and foreclosure rescue
service providers or advertisers that
states have declared unlawful by statute
or regulation or have challenged in law
enforcement actions be incorporated
into a proposed FTC rule? Why or why
not? If so, what prohibitions and
restrictions should be incorporated in a
proposed FTC rule?

1. Some states require providers to
create written contracts and include key
disclosures in these contracts. Should
the Commission impose the same or
similar disclosure requirements in a
proposed FTC rule? If so, what
disclosures should be included and
why?

2. Some states require providers to
give consumers who enroll the right to
rescind or cancel their agreements with
the providers. Should the Commission
include the same or similar rights of
rescission or cancellation in a proposed
rule? If so, what rescission and
cancellation rights should be included
and why?

3. Some states have restricted the
type, amount, and timing of the fees
charged and refunds given by providers
of loan modification and foreclosure
rescue services. In particular, some
states ban advance fees until all services
promised or contracted for are
completed.

(i) Should the Commission address in
a proposed FTC rule any fee or refunds
practices of providers of loan
modification and foreclosure rescue
services? If so, what practices should be
addressed, how they should be
addressed, and why?

(ii) Should the Commission ban the
payment of advance fees for loan
modification and foreclosure rescue
services in a proposed FTC rule? If so,
why or why not? What effect, if any,
would an advance fee ban have on the
willingness or ability of loan
modification and foreclosure rescue
services providers to do business?

(iii) Should the Commission impose
fee restrictions in a proposed FTC rule
other than a ban on the advance fees
that providers of loan modification and
foreclosure rescue services receive? If
so, what restrictions should be imposed
and why? Would these restrictions
prevent or mitigate the potential harm
caused by payment of these fees? For
example, to what extent might the
possible harm from advance fees be
prevented or mitigated by requiring

providers to make specific disclosures
regarding the timing, amount, or
allocation of fees? Additionally, to what
extent might such harm be prevented or
mitigated by requiring providers to
make more general disclosures
regarding the nature and material
restrictions of their services (e.g., the
disclosures regarding the likelihood of
success, timing of services or
negotiations with mortgage servicers,
refund restrictions, or any potentially
negative ramifications of using the
service)?

4. Some states have foreclosure rescue
laws which, in whole or in part, only
apply once a consumer has received a
notice of default. At what stage or stages
of the process should a proposed FTC
rule protect consumers? Should it take
effect before consumers receive a notice
of default, after the notice of default is
received, or once foreclosure
proceedings have begun? Why?

5. Please identify any other state
restrictions or challenged conduct
which should (or should not) be
addressed in a proposed FTC rule, and
explain why.

C. Are there any unfair or deceptive
acts and practices by providers or
advertisers of loan modification and
foreclosure rescue services that neither
the FTC nor the states have addressed
that a proposed FTC rule should
address? If so, how should these acts
and practices be addressed and why?

4. Scope of Covered Entities

A. As described in the text, an FTC
proposed rule would not cover banks,
thrifts, federal credit unions, and non-
profits. To what extent do these types of
entities provide or advertise loan
modification and foreclosure rescue
services? To what extent do these
entities compete with entities that an
FTC proposed rule would cover and
what effect would an FTC proposed rule
have on such competition?

B. As described in the text, many
states have exempted attorneys from
laws (e.g., foreclosure consultant laws)
which regulate the conduct of providers
and advertisers of loan modification and
foreclosure rescue services. What are the
costs and benefits of exempting
attorneys from these laws? What has
been the effect of such exemptions on
competition between attorneys and non-
attorneys in providing or advertising
loan modification and foreclosure
rescue services? Should an FTC
proposed rule include an exemption for
attorneys or any other class of persons
or entities? Why or why not?

By direction of the Commission.

Donald S. Clark

Secretary

[FR Doc. E9—12596 Filed 5-29-09: 8:45 am]
BILLING CODE 6750-01-S

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
33 CFR Parts 100 and 165
[USCG—2009-0127]

RIN 1625-AA00

Safety Zones: Annual Events
Requiring Safety Zones in the Captain
of the Port Duluth Zone

AGENCY: Coast Guard, DHS.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes
establishment of safety zones for annual
events in the Captain of the Port Duluth
Zone. This rule proposes removal of a
safety zone currently located in part
100, and the addition of it to part 165.
Further, this rule proposes new safety
zones to be added to part 165. These
safety zones are necessary to protect
spectators, participants, and vessels
from the hazards associated with
fireworks displays.

DATES: Comments and related materials
must reach the Coast Guard on or before
July 1, 2009.

ADDRESSES: You may submit comments
identified by Coast Guard docket
number USCG-2009-0127 to the Docket
Management Facility at the U.S.
Department of Transportation. To avoid
duplication, please use only one of the
following methods:

(1) Online: http://
www.regulations.gov.

(2) Mail: Docket Management Facility
(M=30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590—
0001.

(3) Hand Delivery: Room W12-140 on
the ground floor of the West Building,
1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The telephone
number is 202-366—9329.

(4) Fax: 202—493-2251.

FOR FURTHER INFORMATION CONTACT: LT
Aaron Gross, Chief of Port Operations
U.S. Coast Guard Sector Duluth; (218)
720-5286 Ext. 111.
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I. Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted,
without change, to http://
www.regulations.gov and will include
any personal information you have
provided. We have an agreement with
the Department of Transportation (DOT)
to use the Docket Management Facility.

A. Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2009-0127),
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. We recommend that you
include your name, mailing address,
and an e-mail address or other contact
information in the body of your
document to ensure that you can be
identified as the submitter. This also
allows us to contact you in the event
further information is needed or if there
are questions. For example, if we cannot
read your submission due to technical
difficulties and you cannot be
contacted, your submission may not be
considered. You may submit your
comments and material by electronic
means, mail, fax, or delivery to the
Docket Management Facility at the
address under ADDRESSES, but please
submit your comments and material by
only one means. If you submit them by
mail or delivery, submit them in an
unbound format, no larger than 82 by
11 inches, suitable for copying and
electronic filing. If you submit them by
mail and would like to know that they
reached the Facility, please enclose a
stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period. We may change
this proposed rule in view of them.

B. Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov at any time,
click on “Search for Dockets,” and enter
the docket number for this rulemaking
(USCG-2009-0127) in the Docket ID
box, and click enter. You may also visit
the Docket Management Facility in
Room W12-140 on the ground floor of
the DOT West Building, 1200 New
Jersey Avenue, SE., Washington, DC
20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays.

C. Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008 issue of the
Federal Register (73 FR 3316).
SUPPLEMENTARY INFORMATION:

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for a meeting by writing to Commanding
Officer, Coast Guard Marine Safety Unit
Duluth at the address under ADDRESSES
explaining why one would be
beneficial. If we determine that one
would aid this rulemaking, we will hold
one at a time and place announced by
a later notice in the Federal Register.

Background and Purpose

This rule proposes the removal of the
“Duluth Fourth Fest Fireworks” safety
zone currently published in § 100.901
and adding it to proposed § 165.945.
The Coast Guard proposes this change
in an effort to consolidate all Captain of
the Port Duluth Zone 4th of July
fireworks display safety zones.
Additionally, in § 165.945 we propose
adding safety zones for fireworks in
support of the Cornucopia Fireworks
display, Cornucopia, Wisconsin; City of
Bayfield Fireworks display, Bayfield,
Wisconsin; Madeline Island Fireworks
display, LaPointe, Wisconsin; and the
Ashland Fireworks display, Ashland,
Wisconsin. These safety zones are
necessary to protect vessels and people
from the hazards associated with
fireworks displays. Such hazards
include obstructions to the waterway,
the explosive danger of fireworks and
falling debris.

Discussion of Proposed Rule

The proposed rule is necessary to
ensure the safety of vessels and people
during annual firework events in the
Captain of the Port Duluth area of
responsibility that may pose a hazard to
the public. This rule proposes the
removal of a regulation currently
published in 33 CFR 100.901 under
Sector Sault Ste. Marie, and the addition
of it to proposed § 165.945. It also
proposes the addition of four new
events never before published in the
CFR. All of the events listed occur in the
Captain of the Port Duluth Zone.

The proposed safety zones will be
enforced only immediately before,
during, and after the aforementioned
events.

The Captain of the Port Duluth will
notify the public that the zones in this
proposal will be enforced by all
appropriate means to the affected
segments of the public including
publication in the Federal Register.
Such means of notification may also
include, but are not limited to Broadcast
Notice to Mariners or Local Notice to
Mariners. The Captain of the Port will
issue a Broadcast Notice to Mariners
notifying the public when enforcement
of the safety zone established by this
section is cancelled.

All persons and vessels shall comply
with the instructions of the Coast Guard
Captain of the Port or the designated
representative. Entry into, transiting, or
anchoring within the safety zone is
prohibited unless authorized by the
Captain of the Port Duluth, or his
designated representative. The Captain
of the Port or his designated
representative may be contacted via
VHF Channel 16.

Regulatory Evaluation

This proposed rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order.

We expect the economic impact of
this proposed rule to be so minimal that
a full Regulatory Evaluation is
unnecessary.

The Coast Guard’s use of these safety
zones will be periodic and of short
duration. These safety zones will only
be enforced immediately before, during,
and after the time the events occur. The
Coast Guard expects insignificant
adverse impact to mariners from the
activation of these safety zones.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities.

This proposed rule would affect the
following entities, some of which might
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be small entities: The owners of
operators of vessels intending to transit
or anchor in the areas designated as
safety zones in subparagraphs (1)
through (5) during the dates and times
the safety zones are being enforced.

These safety zones would not have a
significant economic impact on a
substantial number of small entities for
the following reasons: This proposed
rule would be in effect for short periods
of time, and only once per year, per
zone. The safety zones have been
designed to allow traffic to pass safely
around the zone whenever possible and
vessels will be allowed to pass through
the zones with the permission of the
Captain of the Port.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this proposed rule would have
a significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this proposed rule would economically
affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the proposed rule would affect your
small business, organization, or
governmental jurisdiction and you have
questions concerning its provisions or
options for compliance, please contact
LT Aaron Gross, Chief of Port
Operations, Coast Guard Marine Safety
Unit Duluth, Duluth, MN at (218) 720—
5286 Ext 111. The Coast Guard will not
retaliate against small entities that
question or complain about this
proposed rule or any policy or action of
the Coast Guard.

Collection of Information

This proposed rule calls for no new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule will not
result in such expenditure, we
nevertheless discuss its effects
elsewhere in this preamble.

Taking of Private Property

This proposed rule will not effect the
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This proposed rule is not an
economically significant rule and does
not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

The Coast Guard recognizes the treaty
rights of Native American Tribes.
Moreover, the Coast Guard is committed
to working with Tribal Governments to
implement local policies and to mitigate
tribal concerns. We have determined
that this rule and fishing rights
protection need not be incompatible.
We have also determined that this
proposed rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.
Nevertheless, Indian Tribes that have
questions concerning the provisions of
this proposed rule or options for
compliance are encouraged to contact

the point of contact listed under FOR
FURTHER INFORMATION CONTACT.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Commandant Instruction
M16475.1D and Department of
Homeland Security Management
Directive 023-01, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is not likely to have a
significant effect on the human
environment. An environmental
analysis checklist supporting this
preliminary determination is available
in the docket where indicated under
ADDRESSES. We seek any comments or
information that may lead to the
discovery of a significant environmental
impact from this proposed rule.

For the reasons discussed in the
preamble, the Coast Guard proposes to
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amend 33 CFR parts 100 and 165 as
follows:

List of Subjects
33 CFR Part 100

Regattas and Marine Parades.
33 CFR Part 165

Harbors, Marine Safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

§100.901 [Amended]

2. In Table 1 to §100.901 Table, under
the entry for “Sector Saulte Ste. Marie,
MI” remove the following: “Duluth
Fourth Fest Fireworks.

Sponsor: Office of the Mayor, Duluth,
MN.

Date: 4th of July weekend.

Location: That portion of the Duluth
Harbor Basin Northern Section bounded
on the south by a line drawn on a
bearing of 087° true from the Cargill Pier
through Duluth Basin Lighted Buoy #5
(LLNR 15905) to the opposite shore on
the north by the Duluth Aerial Bridge.
That portion of Duluth Harbor Basin
Northern Section within 600 yards of
position 46°46°47” N 092°0610” W.”

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

3. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

4. Add §165.945 to read as follows:

§165.945 Safety Zones; Annual Fireworks
Events in the Captain of the Port Duluth
Zone.

(a) Safety Zones. The following areas
are designated Safety zones.

(1) Duluth Fourth Fest, Duluth, MN.
(i) Location. All waters of the Duluth
Harbor Basin Northern Section within
600 yards of position 46°46°47” N,
092°06"10” W.; at Duluth, MN.
(DATUM: NAD 83).

(ii) Enforcement date. This section is
enforced from 7 p.m. to 11 p.m. on July
4 of each year.

(2) Cornucopia Fireworks,
Cornucopia, WI. (i) Location. All waters
of Lake Superior bounded by the arc of
a circle within a 100-foot radius from
the Fireworks launch site with its center
position: 46°48”36” N, 090°48” 36” W.; at
Cornucopia, WI. (DATUM: NAD 83).

(ii) Enforcement date. This section is
enforced from 9 p.m. to 11 p.m. on July
4 of each year.

(3) City of Bayfield Fireworks,
Bayfield, WI. (i) Location. All waters of
Lake Superior bounded by the arc of a
circle with a 100-foot radius from the
Fireworks launch site with its center in
position: 46°48” 36” N, 090°48” 36” W.;
Bayfield, WI. (DATUM: NAD 83).

(ii) Enforcement date. This paragraph
is enforced from 9 p.m. to 11 p.m. on
July 4 of each year.

(4) Madeline Island Fireworks,
LaPointe, WI. (i) Location. All waters of
Lake Superior bounded by the arc of a
circle with a 250-foot radius from the
fireworks launch site with its center in
position: 46°46°42” N, 090°47°18” W.; at
Lapointe, WI. (DATUM: NAD 83).

(ii) Enforcement date. This paragraph
is enforced from 9:15 p.m. to 10:30 p.m.
on July 4 of each year.

(5) Ashland Fireworks, Ashland, WI.
(i) All waters of Lake Superior, near
Ashland, Wisconsin, bounded by the arc
of a circle with a 250-foot radius from
the Fireworks launch site with its center
in position: 46°46’42” N, 090°47°18” W_;
Ashland, WI. (DATUM: NAD 83).

(ii) Enforcement date. This paragraph
is enforced from 9 p.m. to 11 p.m. on
July 4 of each year.

(b) Definitions. The following
definitions apply to this section:

(1) Designated Representative means
any Coast Guard commissioned,
warrant, or petty officer designated by
the Captain of the Port Duluth to
monitor a safety zone, permit entry into
the zone, give legally enforceable orders
to persons or vessels within the zones,
and take other actions authorized by the
Captain of the Port.

(2) Public vessel means vessels
owned, chartered, or operated by the
United States, or by a State or political
subdivision thereof.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23 of
this part, entry into, transiting, or
anchoring within this safety zone is
prohibited unless authorized by the
Captain of the Port Duluth, or his
designated representative.

(2)(i) These safety zones are closed to
all vessel traffic, except as may be
permitted by the Captain of the Port, or
his designated representative.

(ii) All persons and vessels must
comply with the instructions of the
Coast Guard Captain of the Port, or his
designated representative.

(iil) Upon being hailed by the U.S.
Coast Guard by siren, radio, flashing
light or other means, the operator of a
vessel shall proceed as directed.

(3)(1) All vessels must obtain
permission from the Captain of the Port,

or his designated representative to enter,
move within, or exit the safety zone
established in this section when this
safety zone is enforced.

(ii) Vessels and persons granted
permission to enter the safety zone must
obey all lawful orders or directions of
the Captain of the Port or a designated
representative.

(iii) While within a safety zone, all
vessels must operate at the minimum
speed necessary to maintain a safe
course.

(d) Exemption. Public vessels, as
defined in paragraph (b) of this section,
are exempt from the requirements in
this section.

(e) Waiver. For any vessel, the Captain
of the Port Duluth, or his designated
representative may waive any of the
requirements of this section, upon
finding that operational conditions or
other circumstances are such that
application of this section is
unnecessary or impractical for the
purposes of public or environmental
safety.

(f) Notification. The Captain of the
Port Duluth will notify the public by all
appropriate means that the zones in this
proposal will be enforced. Notification
may include publication in the Federal
Register, Broadcast Notice to Mariners,
or Local Notice to Mariners. The
Captain of the Port will issue a
Broadcast Notice to Mariners notifying
the public when enforcement of the
safety zone established by this section is
cancelled.

Dated: May 19, 2009.

M.P. Lebsack,

Commander, U.S. Coast Guard, Captain of
the Port Duluth.

[FR Doc. E9-12603 Filed 5—29-09; 8:45 am]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2008-0797-200824(b);
FRL-8911-4]

Approval and Promulgation of Air
Quality Implementation Plans: South
Carolina; Approval of Section 110(a)(1)
Maintenance Plan for the 1997 8-Hour
Ozone Standard for Cherokee County

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
a revision to the South Carolina State
Implementation Plan (SIP) concerning
the maintenance plan addressing the
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1997 8-hour ozone standard for
Cherokee County, South Carolina. This
maintenance plan was submitted for
EPA action on December 13, 2007, by
the State of South Carolina, and ensures
the continued attainment of the 1997 8-
hour ozone national ambient air quality
standard through the year 2014. EPA is
proposing to approve the SIP revision
pursuant to section 110 of the Clean Air
Act. The maintenance plan meets all the
statutory and regulatory requirements,
and is consistent with EPA’s guidance.
On March 12, 2008, EPA issued a
revised ozone standard. Today’s action,
however, is being taken to address
requirements under the 1997 8-hour
ozone standard. Requirements for the
Cherokee County Area under the 2008
8-hour ozone standard will be addressed
in the future.

In the Final Rules Section of this
Federal Register, EPA is approving the
State’s SIP revision as a direct final rule
without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If no adverse comments are
received in response to this rule, no
further activity is contemplated. If EPA
receives adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed rule. EPA will
not institute a second comment period
on this document. Any parties
interested in commenting on this
document should do so at this time.

DATES: Written comments must be
received on or before July 1, 2009.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R04—
OAR-2008-1186 by one of the following
methods:

1. http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

2. E-mail: benjamin.lynorae@epa.gov.

3. Fax: (404) 562—-9019.

4. Mail: “EPA-R04-0OAR-2008—
0797,” Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960.

5. Hand Delivery or Courier: Lynorae
Benjamin, Chief, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. Such
deliveries are only accepted during the

Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 to 4:30, excluding federal
holidays.

Please see the direct final rule which is
located in the Rules section of this
Federal Register for detailed
instructions on how to submit
comments.

FOR FURTHER INFORMATION CONTACT: Zuri
Farngalo, Regulatory Development
Section, Air Planning Branch, Air,
Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency, Region 4, 61 Forsyth Street,
SW., Atlanta, Georgia 30303—8960. Mr.
Farngalo may be reached by phone at
(404) 562-9152 or by electronic mail
address farngalo.zuri@epa.gov.
SUPPLEMENTARY INFORMATION: For
additional information see the direct
final rule which is published in the
Rules section of this Federal Register.
Dated: May 15, 2009.
Beverly H. Banister,
Acting Regional Administrator, Region 4.
[FR Doc. E9—-12548 Filed 5—29-09; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63
[EPA-HQ-OAR-2008-0053; FRL-8910-9]
RIN 2060-AN47

National Emission Standards for
Hazardous Air Pollutants: Area Source
Standards for Paints and Allied
Products Manufacturing

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing national
emission standards for control of
hazardous air pollutants (HAP) for the
Paints and Allied Products
Manufacturing area source category. The
proposed emissions standards for new
and existing sources are based on EPA’s
proposed determination as to what
constitutes the generally available
control technology or management
practices (GACT) for the area source
category.

DATES: Comments must be received on
or before July 1, 2009, unless a public
hearing is requested by June 11, 2009.

If a hearing is requested on this
proposed rule, written comments must
be received by July 16, 2009. Under the
Paperwork Reduction Act, comments on
the information collection provisions

must be received by the Office of
Management and Budget on or before
July 1, 2009.

ADDRESSES: EPA will accept comment
on the proposal for 30 days after
publication in the Federal Register.
Submit your comments, identified by
Docket ID No. EPA-HQ-OAR-2008—
0053, by one of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov: Follow the
instructions for submitting comments.

o Agency Web site: http://
www.epa.gov/oar/docket.html. Follow
the instructions for submitting
comments on the EPA Air and Radiation
Docket Web site.

e E-mail: a-and-r-Docket@epa.gov.
Include Docket ID No. EPA-HQ-OAR~
2008—0053 in the subject line of the
message.

e Fax: Send comments to (202) 566—
9744, Attention Docket ID No. EPA—
HQ-OAR-2008-0053.

e Mail: Area Source NESHAP for
Paints and Allied Products
Manufacturing Docket, Environmental
Protection Agency, Air and Radiation
Docket and Information Center,
Mailcode: 2822T, 1200 Pennsylvania
Avenue NW., Washington, DC 20460.
Please include a total of two copies. In
addition, please mail a copy of your
comments on the information collection
provisions to the Office of Information
and Regulatory Affairs, Office of
Management and Budget (OMB), Attn:
Desk Officer for EPA, 725 17th Street
NW., Washington, DC 20503.

e Hand Delivery: EPA Docket Center,
Public Reading Room, EPA West, Room
3334, 1301 Constitution Avenue NW.,
Washington, DC 20460. Such deliveries
are only accepted during the Docket’s
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-HQ-OAR-2008—
0053. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available Online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
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If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters or any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy form. Publicly available docket
materials are available either
electronically through http://
www.regulations.gov or in hard copy at
the Area Source NESHAP for Paints and
Allied Products Manufacturing Docket,
at the EPA Docket and Information
Center, EPA West, Room 3334, 1301
Constitution Avenue NW., Washington,
DC. The Public Reading Room is open
from 8:30 a.m. to 4:30 p.m., Monday
through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the Air
Docket is (202) 566—1742.

FOR FURTHER INFORMATION CONTACT:
Melissa Payne, Regulatory Development
and Policy Analysis Group, Office of Air
Quality Planning and Standards (C404—
05), Environmental Protection Agency,
Research Triangle Park, North Carolina
27711, telephone number: (919) 541-
3609; fax number: (919) 541-0242; e-
mail address: payne.melissa@epa.gov.
SUPPLEMENTARY INFORMATION: The
supplementary information in this
preamble is organized as follows:

1. General Information
A. Does This Action Apply to Me?
B. What should I consider as I prepare my
comments to EPA?
C. Where can I get a copy of this
document?

D. When would a public hearing occur?

II. Background Information for Proposed Area
Source Standards

A. What is the statutory authority and
regulatory approach for the proposed
standards?

B. What source category is affected by the
proposed standards?

C. What are the production processes,
emissions sources, baseline emissions,
and available controls?

[I. Summary of Proposed Standards

A. Do the proposed standards apply to my
source?

B. When must I comply with the proposed
standards?

C. What are the proposed standards?

D. What are the compliance requirements?

E. What are the notification, recordkeeping,
and reporting requirements?

IV. Rationale for this Proposed Rule

A. How did we select the source category?

B. How did we select the affected source?

C. How are the Paints and Allied Products
Manufacturing metal and volatile HAP
addressed by this rule?

D. How did we determine GACT?

E. How did we select the compliance
requirements?

F. How did we decide to propose to
exempt this area source category from
title V permit requirements?

V. Summary of Impacts of the Proposed
Standards

A. What are the air impacts?

B. What are the cost impacts?

C. What are the economic impacts?

D. What are the non-air health,
environmental, and energy impacts?

VI. Statutory and Executive Order Reviews

A. Executive Order 12866: Regulatory
Planning and Review

B. Paperwork Reduction Act

C. Regulatory Flexibility Act

D. Unfunded Mandates Reform Act

E. Executive Order 13132: Federalism

F. Executive Order 13175: Consultation
and Coordination with Indian Tribal
Governments

G. Executive Order 13045: Protection of
Children from Environmental Health and
Safety Risks

H. Executive Order 13211: Actions
Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use

I. National Technology Transfer
Advancement Act

]. Executive Order 12898: Federal Actions
to Address Environmental Justice in
Minority Populations and Low-Income
Populations.

I. General Information

A. Does This Action Apply to Me?

The regulated categories and entities
potentially affected by this proposed
action are shown in the table below.
You are subject to this subpart if you

own or operate a facility that performs
paints and allied products
manufacturing that is an area source of
hazardous air pollutant (HAP) emissions
and processes, uses, or generates
materials containing the following HAP:
benzene, methylene chloride, and
compounds of cadmium, chromium,
lead, and nickel. If the proposed
standards are applicable to a paints and
allied product manufacturing area
source, the standards apply to all
organic HAP emissions and all metal
HAP emissions from all paints and
allied products manufacturing
operations at the area source.

The paints and allied products
manufacturing area source rule
(CCCCCCC) would cover all coatings,
but does not include resin
manufacturing, which is covered by the
chemical manufacturing area source
standard (VVVVVV). Facilities that
manufacture both resins and coatings
would be required to comply with both
rules. Paints and allied products are
defined in Sec. 63.11606 as any material
such as a paint, ink, or adhesive that is
intended to be applied to a substrate
and consists of a mixture of resins,
pigments, solvents, and/or other
additives. Typically, these materials are
described by Standard Industry
Classification (SIC) codes 285 or 289
and North American Industry
Classification System (NAICS) codes
3255 and 3259 and are produced by
physical means, such as blending and
mixing, as opposed to chemical
synthesis means, such as reactions and
distillation. The source category does
not include the following: (1) The
manufacture of products that do not
leave a dried film of solid material on
the substrate, such as thinners, paint
removers, brush cleaners, and mold
release agents; (2) the manufacture of
electroplated and electroless metal
films; and (3) the manufacture of raw
materials, such as resins, pigments, and
solvents used in the production of
paints and allied products.

1Paint thinners and paint remover are covered
under the Industrial Organic Chemical
Manufacturing Area Source NESHAP, and
electroplated and electroless metal films are
covered under the Plating and Polishing Operations
Area Source NESHAP. Resins manufacturing is
covered under the Plastic Materials and Resins
Manufacturing Area Source NESHAP and pigments
manufacturing is covered under the Inorganic
Pigment Manufacturing Area Source NESHAP.
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Category NAICS code 2 Examples of regulated entities
Paint & Coating Manufacturing 325510 | Area source facilities engaged in mixing pigments, solvents, and binders into paints and other
coatings, such as stains, varnishes, lacquers, enamels, shellacs, and water repellant coat-
ings for concrete and masonry.
Adhesive Manufacturing ........... 325520 | Area source facilities primarily engaged in manufacturing adhesives, glues, and caulking
compounds.
Printing Ink Manufacturing ........ 325910 | Area source facilities primarily engaged in manufacturing printing inkjet inks and inkjet car-
tridges.
All Other Miscellaneous Chem- 325998 | Area source facilities primarily engaged in manufacturing indelible ink, India ink writing ink,
ical Product and Preparation and stamp pad ink.
Manufacturing.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. To determine
whether your facility would be
regulated by this action, you should
examine the applicability criteria in 40
CFR 63.11599, subpart CCCCCCC
(NESHAP for Area Sources: Paints and
Allied Products Manufacturing). If you
have any questions regarding the
applicability of this action to a
particular entity, consult either the State
delegated authority or the EPA regional
representative as listed in 40 CFR 63.13
of subpart A (General Provisions).

B. What Should I Consider as I Prepare
My Comments to EPA?

Do not submit information containing
CBI to EPA through http://
www.regulations.gov or e-mail. Send or
deliver information identified as CBI
only to the following address: Roberto
Morales, OAQPS Document Control
Officer (C404—-02), Environmental
Protection Agency, Office of Air Quality
Planning and Standards, Research
Triangle Park, North Carolina 27711,
Attention Docket ID EPA-HQ-OAR-
2008-0053. Clearly mark the part or all
of the information that you claim to be
CBI. For CBI information in a disk or CD
ROM that you mail to EPA, mark the
outside of the disk or CD ROM as CBI
and then identify electronically within
the disk or CD ROM the specific
information that is claimed as CBI. In
addition to one complete version of the
comment that includes information
claimed as CBI, a copy of the comment
that does not contain the information
claimed as CBI must be submitted for
inclusion in the public docket.
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

C. Where Can I Get a Copy of This
Document?

In addition to being available in the
docket, an electronic copy of this
proposed action will also be available

2North American Industry Classification System.

on the Worldwide Web (WWW) through
EPA’s Technology Transfer Network
(TTN). A copy of this proposed action
will be posted on the TTN’s policy and
guidance page for newly proposed or
promulgated rules at the following
address: http://www.epa.gov/ttn/oarpg.
The TTN provides information and
technology exchange in various areas of
air pollution control.

D. When Would a Public Hearing
Occur?

If anyone contacts EPA requesting to
speak at a public hearing concerning
this proposed rule by June 11, 2009, we
will hold a public hearing on June 16,
2009. Persons interested in presenting
oral testimony at the hearing, or
inquiring as to whether a hearing will be
held, should contact Ms. Christine
Adams at (919) 541-5590 at least two
days in advance of the hearing. If a
public hearing is held, it will be held at
10 a.m. at the EPA’s campus located at
109 T.W. Alexander Drive in Research
Triangle Park, NC, or an alternate site
nearby.

II. Background Information for
Proposed Area Source Standards

A. What Is the Statutory Authority and
Regulatory Approach for the Proposed
Standards?

Section 112(d) of the Clean Air Act
(CAA) requires EPA to establish
national emission standards for
hazardous air pollutants (NESHAP) for
both major and area sources of HAP that
are listed for regulation under CAA
section 112(c). A major source emits or
has the potential to emit 10 tons per
year (tpy) or more of any single HAP or
25 tpy or more of any combination of
HAP. An area source is a stationary
source that is not a major source.

Section 112(k)(3)(B) of the CAA calls
for EPA to identify at least 30 HAP
which, as the result of emissions from
area sources, pose the greatest threat to
public health in the largest number of
urban areas. EPA implemented this
provision in 1999 in the Integrated
Urban Air Toxics Strategy, (64 FR
38715, July 19, 1999). Specifically, in

the Strategy, EPA identified 30 HAP that
pose the greatest potential health threat
in urban areas, and these HAP are
referred to as the ““30 urban HAP.”
Section 112(c)(3) requires EPA to list
sufficient categories or subcategories of
area sources to ensure that area sources
representing 90 percent of the emissions
of the 30 urban HAP are subject to
regulation. We implemented these
requirements through the Integrated
Urban Air Toxics Strategy (64 FR 38715,
July 19, 1999). A primary goal of the
Strategy is to achieve a 75 percent
reduction in cancer incidence
attributable to HAP emitted from
stationary sources.

Under CAA section 112(d)(5), we may
elect to promulgate standards or
requirements for area sources “which
provide for the use of generally
available control technologies or
management practices (GACT) by such
sources to reduce emissions of
hazardous air pollutants.” Additional
information on GACT is found in the
Senate report on the legislation (Senate
Report Number 101-228, December 20,
1989), which describes GACT as:

* * * methods, practices and techniques
which are commercially available and
appropriate for application by the sources in
the category considering economic impacts
and the technical capabilities of the firms to
operate and maintain the emissions control
systems.

Consistent with the legislative history,
we can consider costs and economic
impacts in determining GACT. This is
particularly important when developing
regulations, like this one, that may
include many small businesses, as
defined by the Small Business
Administration.

Determining what constitutes GACT
involves considering the control
technologies and management practices
that are generally available to the area
sources in the source category. We also
consider the standards applicable to
major sources in the same industrial
sector to determine if the control
technologies and management practices
are transferable and generally available
to area sources. In appropriate
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circumstances, we may also consider
technologies and practices at area and
major sources in similar categories to
determine whether such technologies
and practices could be considered
generally available for the area source
category at issue. Finally, as noted
above, in determining GACT for a
particular area source category, we
consider the costs and economic
impacts of available control
technologies and management practices
on that category.

We are proposing these national
emission standards in response to a
court-ordered deadline that requires
EPA to issue standards for categories
listed pursuant to section 112(c)(3) and
(k) by August 17, 2009 (Sierra Club v.
Johnson, no. 01-1537, D.D.C., March
2006). Other rulemakings will include
standards for the remaining source
categories that are due in June 2009.

B. What Source Category Is Affected by
the Proposed Standards?

These proposed standards would
affect any facility that manufactures
paints, inks, adhesives, stains,
varnishes, shellacs, putties, sealers,
caulks, and other coatings, the intended
use of which is to leave a dried film of
solid material on a substrate. The paints
and allied products manufacturing
process may include, but is not limited
to, any one or combination of the
following steps: weighing, mixing,
grinding, tinting, thinning, heating,
cooking, flushing, and packaging. The
paints and allied products may be
manufactured in liquid or solid form.

We listed the Paints and Allied
Products Manufacturing area source
category under CAA section 112(c)(3) in
one of a series of amendments
(November 22, 2002, 67 FR 70427) to
the original source category list
included in the 1999 Integrated Urban
Air Toxics Strategy. EPA listed this area
source category for regulation pursuant
to section 112(c)(3), based on emissions
of the following six urban HAP:
benzene, methylene chloride, and
compounds of cadmium, chromium,
lead, and nickel.

The definition of containing HAP is
identical to the Occupational Safety and
Health Administration (OSHA)
definitions specified in 29 CFR
1910.1200(d)(4), i.e. a concentration of
0.1 percent by mass or more for
carcinogens, as shown in formulation
data provided by the manufacturer or
supplier, such as the Material Safety
Data Sheet for the material. The six
Paints and Allied Products
Manufacturing HAP are classified as
carcinogens.

Throughout this proposed rule, we
refer to compounds of cadmium,
chromium, lead, and nickel as the
“Paints and Allied Products
Manufacturing metal HAP.” We refer to
benzene and methylene chloride as the
“Paints and Allied Products
Manufacturing volatile HAP.”

Based on 2002 U.S. Census data, we
estimate that 2,510 paints and allied
products manufacturing facilities are
currently operating in the U.S.
Independent estimates by the industry
trade association confirm our
calculations. Nearly all (97 percent) of
the paints and allied products
manufacturing facilities are in urban
areas. Our analyses also indicate that
the 2,190 facilities that comprise the
Paints and Allied Products
Manufacturing area source category are
small businesses, which the Small
Business Administration generally
defines as facilities with less than 500
employees. The 2002 Census data also
show that nearly 50 percent of the
facilities in this source category have
less than 10 employees.

C. What Are the Production Processes,
Emission Sources, Baseline Emissions,
and Available Controls?

1. Paints and Allied Products
Manufacturing Processes

Paints and allied products
manufacturing can be classified as a
batch process and generally involves the
blending and mixing of resins,
pigments, solvents, and additives.
Traditional coatings manufacturing
consists of four major steps:

e Preassembly and premix;

¢ Pigment grinding, milling, and
dispersing;

e Product finishing and blending; and

e Product filling and packaging.

The Paints and Allied Products
Manufacturing volatile HAP emissions
are a result of solvents that evaporate
during the manufacturing process, and
include benzene and methylene
chloride. The Paints and Allied
Products Manufacturing metal HAP
emissions occur from the handling of
solid materials such as pigments and
resins during the manufacturing
process. The metal HAP for this listing
are cadmium, chromium, lead, and
nickel compounds.

The preassembly and premix step
involves the collection of raw materials
that will be used to produce the desired
coating product. These materials are
added to a high speed dispersion or
mixing vessel. The types of raw
materials that are used for solvent-based
coatings include resins, organic
solvents, plasticizers, dry pigment, and

pigment extenders; water, ammonia,
dispersant, pigment, and pigment
extenders are used for water-based
coatings.

Pigment grinding or milling entails
the incorporation of the pigment into
the paint or ink vehicle to yield fine
particle dispersion. The three stages of
this process include wetting, grinding,
and dispersion, which may overlap in
any grinding operation. The wetting
agent, normally a surfactant, wets the
pigment particles by displacing air,
moisture, and gases that are adsorbed on
the surface of the pigment particles.
Grinding is the mechanical breakup and
separation of pigment clusters into
isolated particles and may be facilitated
by the use of grinding media such as
pebbles, balls, or beads. Finally,
dispersion is the movement of wetted
particles into the body of the liquid
vehicle to produce a particle
suspension.

A wide array of milling equipment is
used, depending on the types of
pigments being handled. Commonly-
used equipment includes the following:
Roller mills, ball and pebble mills,
attritors, sand mills, bead and shot
mills, high-speed stone and colloid
mills, high-speed dispersers, high-speed
impingement mills, and horizontal
media mills. Roller and ball mills are
considered somewhat outdated methods
and are usually associated with elevated
volatile organic compound (VOC)
emissions due to their more open
design. Lids are commonly used on
milling and mixing vessels to reduce
product loss; the types of lids used
range from plywood boards to plastic
elasticized covers and, less often, steel
lids.

High-speed dispersers, using disk-
type impellers, are the most common
method of mixing, or dispersion, in the
industry. Because no grinding media are
present in the mixing vat, pigment
disperses on itself and against the
surfaces of the rotor. While high-speed
disk dispersion may work well for
products such as undercoats and
primers, it may not be appropriate for
high-quality paints and inks, which
instead use the other types of milling
equipment as described above.

The finishing step involves adding
small amounts of pigments, solids, or
liquids to achieve the required color or
consistency of the final product. The
filling step involves packaging the final
product for shipment to the buyer.

The process operations that generate
HAP emissions include: emissions from
loading of materials into the mixing
tanks; heat-up losses during operation of
the mixers; surface evaporation during
mixing and blending; and filling losses
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that occur during transfer into the
receiving container. In addition,
miscellaneous operations generating
HAP emissions can include: solvent
reclamation during the purification of
dirty or spent solvent; cleaning of the
process equipment; wastewater
conveyance and treatment used to
handle and treat contaminated water
generated during the manufacturing
process; material storage of solvents,
pigments, and resins; leaks from the
transport of stored materials to the

process; and emissions from accidental
spills during manufacturing and
cleaning activities.

2. Paints and Allied Products
Manufacturing Area Source HAP
Emission Sources

The National Emissions Inventory
(NEI) database was used to determine
the sources of HAP emissions and to
estimate the amount of HAP emissions
produced from these sources. A
summary of the data is presented in the

following table. Total HAP emissions
presented in the NEI database for the
source category are 1,500 Tons per year
(tons/yr), or 1,400 Megagrams per year
(Mg/yr). The table shows that over 90
percent of the HAP emissions occur
during the paints and allied products
manufacturing process. Product
manufacturing generally includes the
addition of raw materials to the process
vessels, grinding of solids, mixing, and
packaging of the final product.

Category

Product Manufacturing ..........ccoooiiiiii e

Combustion Processes

Raw Material STOrage ... e
Equipment Cleaning and FUugitive EMISSIONS .........ccuiiiiiiiiiiieiieie ettt

Other Miscellaneous Processes

Coating APPlICAtION TESHING ....eeiiieitieiii ettt sttt e b e st e ebe e sab e e sbe e st e e saeesabeenaneanne

HAP Tons/year Percentage of

(Mg/year) total

1,406 (1,275) 90.7
1.60 (1.45) 0.103
14.9 (13.5) 0.961
40.5 (36.7) 2.61
63.8 (57.9) 4.12
22.0 (20.0) 1.42

Source: 2002 NEI Database.

3. Paints and Allied Products
Manufacturing Baseline HAP Emissions

Baseline HAP emissions were
calculated using the HAP emissions
from the 2002 NEI database and
extrapolating the emissions data to
estimate the emissions for all paints and
allied products manufacturing area
sources. Using this approach, we
estimated the 2002 nationwide baseline
HAP emissions (including total metal
HAP and volatile HAP) to be 4,800 tons/
yr (4,300 Mg/yr).

The total nationwide baseline
emissions of the six listed urban HAP
was estimated to be 221 tons/yr. This
total includes 213 tons/yr of the listed
urban volatile HAP (benzene, methylene
chloride), and 8 tons/yr of the listed
urban metal HAP (cadmium, chromium,
lead, nickel).

4. Paints and Allied Products
Manufacturing HAP Emission Controls

Emissions reduction approaches were
reviewed for the Paints and Allied
Products Manufacturing volatile and
metal HAP. The data indicate that add-
on controls to reduce volatile HAP are
not commonly used on process vessels
in the paints and allied products
manufacturing industry. An absence of
prior Federal regulation or specific State
or local rules, along with the generally
high capital investment needed for add-
on control devices, may contribute to
these findings. Management practices
currently used by the paints and allied
products manufacturing industry to
control volatile HAP emissions include
coating substitution or reformulation
from conventional solvent-based
coatings, solvent substitution, use of

process vessel covers, and other
measures (e.g., covered storage of
cleaning rags). Water-based and higher
solids content coatings have been
developed to reduce volatile HAP
emissions.

For the Paints and Allied Products
Manufacturing metal HAP, our analysis
showed that add-on controls for such
emissions from process vessels are
widespread throughout the industry.
Particulate controls are used to capture
metal HAP, which are included in
particulate emissions. Typical
particulate collection devices used by
the industry include: baghouses,
cyclones, and venturi scrubbers. Each of
these mechanical collectors can achieve
98 percent reduction in particulate
emissions. According to our data, 79
percent of facilities use particulate
matter control technology. Along with
dust collectors and other fabric filters,
they are used to control airborne dust
and particulate matter, primarily in the
pigment loading area and during the
mixing process. Generally, fabric filters
and vent systems are used at facilities
that use powdered or dry pigments in
their coatings formulations to protect
workers from exposure to hazardous
materials in the pigments. Management
practices used to abate particulate
emissions of the Paints and Allied
Products Manufacturing metal HAP
include lower HAP content coatings,
better materials management, use of
sandmills instead of ballmills, and
equipment modifications.

III. Summary of Proposed Standards

A. Do the Proposed Standards Apply to
My Source?

The proposed subpart CCCCCCC
standards would apply to new and
existing affected sources of paints and
allied products manufacturing. The
affected source is the new or existing
paints and allied products
manufacturing operation that processes,
uses, or generates any of the following
urban HAP: benzene, methylene
chloride, and compounds of cadmium,
chromium, lead, and nickel. An existing
source is a paints and allied products
manufacturing operation that processes,
uses, or generates any of the following
urban HAP: compounds of cadmium,
chromium, lead, and nickel and
benzene and methylene chloride. A new
source is a paints and allied products
manufacturing operation that processes,
uses, or generates any of the following
urban HAP: compounds of cadmium,
chromium, lead, and nickel and
benzene and methylene chloride, and
that commences construction or
reconstruction of the affected source on
or after the date that this proposed rule
is published in the Federal Register.

We recognize that standards limited
to the emission points of the listed
urban HAP in this area source category
would be sufficient to satisfy the
requirement in section 112(c)(3) and
(k)(3)(B) that EPA regulate sufficient
source categories to account for 90
percent of the urban HAP emissions.
However, section 112 of the CAA does
not prohibit EPA from regulating other
HAP emitted from area sources listed
pursuant to section 112(c)(3). Section
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112(d)(5) states that for area sources
listed pursuant to section 112(c), the
Administrator may, in lieu of section
112(d)(2) “MACT” standards,
promulgate standards or requirements
“applicable to sources” which provide
for the use of GACT or management
practices “to reduce emissions of
hazardous air pollutants.” This
provision does not limit EPA’s authority
to regulate only those urban HAP
emissions for which the category is
needed to achieve the 90 percent
requirement in section 112(c)(3).
Finally, we do not expect this
requirement to cause significant
additional cost to the regulated
facilities, while it will have added
environmental benefit.

B. When Must I Comply With the
Proposed Standards?

All existing area source facilities
subject to this proposed rule would be
required to comply with the rule
requirements no later than two years
after the date of publication of the final
rule in the Federal Register. New
sources would be required to comply
with the rule requirements upon date of
publication of the final rule in the
Federal Register or upon startup of the
facility, whichever is later.

C. What Are the Proposed Standards?

We are proposing use of a particulate
control device as GACT for metal HAP
and management practices as GACT for
volatile HAP emissions. The standards
apply when any operation is being
performed that processes, uses, or
generates any HAP.

For metal HAP, this proposed rule
would require owners or operators of all
existing and new affected facilities to
operate a particulate control device at
all times during the manufacturing
process that metal HAP emissions could
be present, based on the Material Safety
Data Sheet, and visible emissions from
the particulate control device shall not
exceed 5 percent opacity when averaged
over a six-minute period. The Paints
and Allied Products Manufacturing
metal HAP emissions can be present
during the preassembly/premix and
pigment grinding and milling
manufacturing processes.

New and existing affected sources
will be required to comply with the
following management practices for the
control of all volatile HAP emissions
during the preassembly/premix and
grinding/milling manufacturing steps:

(1) Process and storage vessels, except
for process vessels which are mixing
vessels, must be equipped with covers
or lids meeting the requirements of
paragraphs (1)(i) through (iii) of this

section. These vessels must be kept
covered when not in use.

(i) The covers or lids can be of solid
or flexible construction, provided they
do not warp or move around during the
manufacturing process.

(ii) The covers or lids must maintain
contact along at least 90 percent of the
vessel rim.

(iii) The covers or lids must be
maintained in good condition.

(2) Mixing vessels must be equipped
with covers that completely cover the
vessel, except for safe clearance of the
mixer shaft. The vessels must be kept
covered during the manufacturing
process, except for operator access for
quality control testing of the product,
and during the addition of pigments or
other materials used to meet the final
product specifications.

(3) Leaks and spills of materials
containing volatile HAP must be
immediately minimized and cleaned up.

(4) Waste solvent rags or other
materials used for cleaning must be kept
in closed storage vessels.

If the proposed standards are
applicable to your paints and allied
products manufacturing area source,
then the proposed standards would
apply to all organic HAP emissions from
the manufacturing operation and all
metal HAP emissions from the
preassembly/premix and grinding/
milling manufacturing steps at the area
source, not just the Paints and Allied
Products Manufacturing volatile and
metal HAP. We are proposing that the
standards for each type of emission
point apply to all of the emission points
of that type in an affected source,
including those that do not emit Paints
and Allied Products Manufacturing
volatile or metal HAP. For example, an
area source may have two process
vessels, one containing
tetrachloroethylene and the other
containing methylene chloride, and,
under the proposed rule, both would be
part of the affected source and subject
to the process vessel standards.

D. What Are the Compliance
Requirements?

To demonstrate initial compliance,
this proposed rule would require a new
or existing source to certify that the
required control technologies and
management practices have been
implemented and that all equipment
associated with the processes will be
properly operated and maintained. In
addition, a visual emission test using
EPA Method 9 will be required to be
performed on the particulate control
device on or before the compliance date
and every six months thereafter.

To demonstrate on-going compliance,
the proposed rule requires owners and
operators of affected facilities to inspect
the particulate control device monthly
to ensure that the unit is operating as
specified in the manufacturer’s
operating instructions, and to perform a
visual emission test using EPA Method
9 on the particulate control device every
6 months.

E. What Are the Notification,
Recordkeeping, and Reporting
Requirements?

We are proposing notification,
reporting, and recordkeeping
requirements to ensure compliance with
this proposed rule. The owner or
operator of a new or existing affected
source would be required to comply
with certain requirements of the General
Provisions (40 CFR part 63, subpart A),
which are identified in Table 1 of this
proposed rule. Each facility would be
required to submit an Initial
Notification and a Notification of
Compliance Status according to the
requirements in 40 CFR 63.9, General
Provisions to part 63. These
notifications are needed for EPA to
determine applicability and initial
compliance with specific rule
requirements.

The Initial Notification would be
required within 120 days of the effective
date of the NESHAP. That report serves
to alert appropriate agencies (State
agencies and EPA Regional Offices) of
the existence of each affected source
and puts them on notice for future
compliance actions. The notification of
compliance status (NOCS) report, which
is due 150 days after the compliance
date of the NESHAP, is a more
comprehensive report that describes the
affected source, the associated
emissions points, and the strategy being
used to comply.

Under this proposed rule, each
facility would prepare an annual
compliance certification for the
previous calendar year. The annual
compliance certification must be
completed no later than January 31 of
each year and kept for five years.
Facilities would be required to submit
this annual compliance report if there is
any deviation from the requirements or
visual emissions testing during the year,
and would include these deviation
reports with their compliance report.
We recognize that most of these
facilities are small businesses; therefore
we are requiring the submission of this
annual compliance certification only if
deviations occur during the year, so that
there is not an undue economic burden
on small businesses.



26148

Federal Register/Vol. 74, No. 103/Monday, June 1, 2009/Proposed Rules

The facility must generate a monthly
record for the implemented
management practices and the
particulate control device inspections
(daily, weekly, monthly and Method 9,
as applicable), listed in Sections C and
D above, respectively. For
demonstrating ongoing compliance, the
proposed requirements include daily,
weekly, and annual inspections, semi-
annual visible emission testing, monthly
checklists and annual certifications that
the management practices are being
followed and the particulate control
device is being properly operated
according to manufacturer instructions.

A responsible official at the facility
must sign off by the 15th day of the
following month that all requirements
were met in the previous month. In
implementing the requirements of this
rule, sources can consider including
procedures from their existing Standard
Operating Procedures provided the
procedures are relevant to implementing
the required management practices.

Owners and operators would be
required to maintain all records and
annual certifications that demonstrate
initial and ongoing compliance with
this proposed rule, including records of
all required notifications and reports,
with supporting documentation; and
records showing compliance with the
control technology and management
practices. The records must be kept
readily accessible on site for two years,
and may be kept at an offsite location
for the remaining three years.

IV. Rationale for This Proposed Rule

A. How Did We Select the Source
Category?

As described in section II.B, we listed
the Paints and Allied Products
Manufacturing source category under
CAA section 112(c)(3) on November 22,
2002 (67 FR 70427). The inclusion of
this source category on the area source
category list was based on its
contributions to the urban HAP
emissions in the 1990 CAA section
112(k) inventory (benzene, methylene
chloride, and compounds of cadmium,
chromium, lead, and nickel).

For this source category, we collected
information on the production
operations, emission sources, and
available controls for both area and
major sources using reviews of
published literature, information
gathered during the major source
NESHAP, and reviews of operating
permits. We also held discussions with
industry representatives and EPA
experts. This research confirmed that
the Paints and Allied Products
Manufacturing source category

continues to emit the Paints and Allied
Products Manufacturing volatile and
metal HAP. We found that current
emissions of such HAP have been
significantly reduced from the amounts
estimated in the section 112(k) 1990
base year inventory due to product
reformulation, OSHA controls, and a
shift in end-use and consumer
preferences.

Consistent with the record supporting
the listing of the Paints and Allied
Products Manufacturing source
category, we are proposing that the
category include those area source
paints and allied product manufacturing
facilities that process, use, or generate
paints and allied product manufacturing
HAP or materials containing these HAP.
We are defining materials containing
HAP in a manner consistent with the
definitions used in other area source
categories, e.g., plating and polishing
(73 FR 14126) and metal fabrication (73
FR 42977). Therefore, materials
containing the Paints and Allied
Products Manufacturing volatile and
metal HAP, for the purposes of this
category, means a material containing
methylene chloride, benzene and
compounds of cadmium, chromium,
lead, and/or nickel in amounts greater
than or equal to 0.1 percent by weight,
as shown in formulation data provided
by the manufacturer or supplier, such as
in the Material Safety Data Sheet.

B. How Did We Select the Affected
Source?

Affected source, as defined in 40 CFR
63.2, means the collection of equipment,
activities, or both within a single
contiguous area and under common
control that is included in a section
112(c) source category or subcategory
for which a section 112(d) standard is
established. In selecting the affected
source for regulation for the paints and
allied products manufacturing area
source category, we identified the
sources of HAP emissions, which
include HAP-emitting colorants and
cleaning products. We also identified
the quantity of HAP emissions from the
individual or groups of emissions
points. We are proposing to designate
all of the blending and mixing processes
in the manufacturing operation, within
a single contiguous area and under
common control, as the affected source.
This proposed designation is consistent
with the approach EPA employed for
other paints and allied product
manufacturing regulations, i.e., the
major source NESHAP and the New
Source Performance Standards (NSPS).
This proposed rule includes
requirements for the control of primary
and fugitive emissions from paints and

allied products manufacturing
operations.

C. How Are the Paints and Allied
Products Manufacturing Metal and
Volatile HAP Addressed by This Rule?

For this proposed rule, we have
selected particulate matter (PM) as a
surrogate for paints and allied products
manufacturing metal HAP. When
emitted, each of the metal HAP
compounds behaves as PM. The control
technologies used for the control of PM
emissions achieve comparable levels of
performance for these metal HAP
emissions, i.e. when PM is captured,
HAP metals are captured non-
preferentially as part of the PM. We also
determined that it was not practical to
establish individual standards for each
specific type of metal HAP that could be
present in the emissions, e.g., separate
standards for compounds of cadmium,
chromium, lead, and nickel, because the
types and quantities of metal HAP can
vary widely in the raw materials.
Therefore, emission standards requiring
control of PM would also achieve
comparable control of metal HAP
emissions.

D. How Did We Determine GACT?

As provided in CAA section 112(d)(5),
we are proposing standards representing
GACT for the Paints and Allied
Products Manufacturing area source
HAP emissions. As noted in section II
of this preamble, the statute requires the
Agency to establish standards for area
sources listed pursuant to section
112(c). The statute does not set any
condition precedent for issuing
standards under section 112(d)(5), other
than that the area source category or
subcategory at issue must be one that
EPA listed pursuant to section 112(c),
which is the case here.

Most of the facilities in this source
category have good operational controls
in place for particulate matter.
Furthermore, we believe that almost all
of the area source paints and allied
products manufacturing facilities are
small businesses. Below, we explain in
detail our proposed GACT
determinations.

1. GACT for New and Existing Sources

We gathered background information
on paints and allied products
manufacturing facilities from a review
of operating permits, the NEI database,
and discussions with industry
representatives to identify the emission
controls and management practices that
are currently used to control volatile
and metal HAP emissions. We identified
the control technologies and
management practices that minimize
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emissions from paints and allied
products during the manufacturing
process and that are commonly used in
the industry.

a. Management Practices for Volatile
HAP

The data indicate that add-on controls
to reduce volatile HAP are used only
sparingly on process vessels, as reported
in both the State permits and the NEI
database. This is probably due to the
absence of Federal regulation of this
industry and a lack of specific State or
local rules. We believe that in the time
since the data were collected for the
2002 NEI, most facilities have begun to
produce low-VOC and low volatile HAP
paints. This is a result of a shift in
market demand due to the recent
Federal paint and coating rules for other
sources, such as the Boat
Manufacturing, Fabric Surface Coating,
Large Appliance Surface Coating, Metal
Can Surface Coating, Metal Furniture
Surface Coating, Plastic Parts,
Aerospace, and Wood Furniture
NESHAPs. Consumer demand for low-
VOC paints may also be a factor.

A common management practice that
is used to reduce volatile HAP
emissions is through the use of process
vessel covers. The Miscellaneous
Organic NESHAP estimated that 95
percent of the major source facilities in
the paints and allied products
manufacturing NAICS code use process
vessel covers. We believe that the same
percentage of the area source facilities
in the paints and allied products
manufacturing category are currently
using process vessel covers; this
information agrees with estimates
provided by industry. Therefore, we
propose the use of process vessel covers
as GACT for volatile HAP in the paints
and allied products manufacturing
industry according to the following
requirements:

(1) During the preassembly/premix
and grinding/milling manufacturing
steps, process and storage vessels,
except for process vessels which are
mixing vessels, must be equipped with
covers or lids meeting the requirements
of paragraphs (A)(1)(i) through (iii) of
this section. These vessels must be kept
covered when not in use.

(i) The covers or lids can be of solid
or flexible construction, provided they
do not warp or move around during the
manufacturing process.

(ii) The covers or lids must maintain
contact along at least 90 percent of the
vessel rim.

(iii) The covers or lids must be
maintained in good condition.

(2) During the preassembly/premix
and grinding/milling manufacturing

steps, mixing vessels must be equipped
with covers that completely cover the
vessel, except for safe clearance of the
mixer shaft. The vessels must be kept
covered during the manufacturing
process, except for operator access for
quality control testing of the product,
and during the addition of pigments or
other materials used to meet the final
product specifications.

(3) Leaks and spills of materials
containing volatile HAP must be
immediately minimized and cleaned up.

(4) Waste solvent rags or other
materials used for cleaning must be kept
in closed storage vessels.

The facility must use a monthly
checklist as a record for the
implemented work practices as listed
above. A responsible official at the
facility must sign off that all work
practice requirements have been met.
Existing written standard operating
procedures may be used as the work
practices plan if those procedures
include the activities required by the
final rule for a work practices plan.

b. Technology Control for Metal HAP

Paints and allied products
manufacturing operating permits were
obtained from State agency Web sites to
determine the prevalence of add-on
controls for metal HAP. The permit
information, as well as discussions with
the industry, show that add-on controls
for metal HAP emissions from process
vessels are commonly used throughout
the industry. We believe that particulate
control devices are primarily used
because of concerns with workplace
safety and, in some cases, to satisfy
OSHA regulations. Information from the
operating permits indicates that 23 of 29
(79 percent) area source facilities use
add-on controls for particulate
emissions. Based on this permit
information, we determined that the use
of controls to reduce particulate
emissions during the preassembly/
premix and grinding/milling steps of the
paints and allied products
manufacturing process commonplace.

To determine an applicable
particulate matter standard, we
reviewed the State operating permits for
facilities in this source category. Most of
the permits listed a concentration or
mass emission particulate limit that
requires testing using an appropriate
particulate test method, in most cases
EPA Method 5. We have concerns about
the economic impact of particulate
matter emissions testing for smaller
facilities. The typical EPA Method 5
particulate matter emissions test on a
stack costs between $3,000 and $10,000,
which would be a significant economic
burden for these area sources. Other

area source rules and the States have
used opacity as an effective surrogate for
assessing mass emissions and to assure
effective particulate emissions control.
The use of visual emissions or opacity
testing, as opposed to emission testing,
is a lower cost method to determine
compliance, and accommodates the
different levels of activity that can occur
from facility to facility, from product to
product, and day to day within the same
facility. This also reduces the cost
impact on small businesses. There is a
correlation between particulate matter
concentration and opacity in the
particulate matter control device outlet
stream, and studies have shown that
particulate concentrations are
approximately zero at an opacity of
zero.3 For example, a test at a wet
cement kiln with a fabric filter showed
that when outlet concentrations were
less than 0.009 grains/dry standard
cubic feet (gr/dscf), opacity was less
than 2 percent. This opacity is low
enough that it would probably be
observed as zero under most conditions.
This in turn would result in a very low
incidence of visible emissions during
any observation period. A review of area
source NESHAP opacity limits found
several examples of particulate control
devices being subject to zero or very low
visible emission tests. Therefore, we
believe that establishing a 5 percent
opacity limit averaged over a six-minute
period is an appropriate standard to
effectively measure the effectiveness of
a source’s particulate emission control.

Section 112(d)(1) of the Clean Air Act
gives the Administrator discretion to
distinguish among classes, types, and
sizes of sources in a category when
establishing emissions standards under
section 112(d). EPA is not proposing to
subcategorize the paints and allied
products manufacturing source category
for purposes of the standards proposed
in today’s action based on our
conclusion that there are no
distinguishable differences in the
grinding and mixing processes, which
produce most of the HAP at paints and
allied products manufacturing facilities.
EPA solicits comments on its proposal
to establish GACT standards for this
source category without distinguishing
among the sources based on class, type,
or size. Commenters who believe EPA
should establish subcategories for this
source category should provide data to
support their position.

Another consideration of GACT is the
cost of compliance. To estimate the cost
impacts, we used the permit

3 Study of Benefits of Opacity Monitors Applied
to Portland Cement Kilns. Prepared by Ronald
Meyers, U.S. EPA, May 15, 1991, pp. 3—-1-3-6.
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information to estimate the percentage
of the industry that already uses an add-
on particulate control device. The most
prevalent particulate control device
used was a fabric or cartridge-type filter.
Therefore, we used these technologies to
estimate the annual cost of adding a
particulate control device to a paints
and allied products manufacturing
facility, which was calculated to be
$6,700. The total cost of requiring fabric
filters on the estimated number of
facilities that currently do not operate a
particulate control device would be $3
million and would reduce metal HAP
emission by 4.2 tons/yr (3.8 Mg/yr). In
addition, this regulation as proposed
would reduce particulate matter
emissions by 6,300 tons/yr (5,700 Mg/
yr), and fine particulate emissions
(PM 5) by 3,000 tons per year (2,700
Mg/yr).

For metal HAP, this rule proposes that
all owners or operators of existing
facilities route emissions from their
pigment and solids addition processes
to a particulate control device and that
visible emissions from the particulate
control device shall not exceed 5
percent opacity when averaged over a
six-minute period. The manufacturing
processes include the addition of
pigments and other solids to the process
vessels, and grinding and milling of
pigments and solids. After the addition
processes, the pigment and associated
metal HAP are in solution, and metal
HAP emissions are minimal.

The manufacturer’s specifications for
maintenance and all other functioning
parameters must be followed. The
particulate control device must be
designed and operated so that visible
emissions from the unit shall not exceed
5 percent opacity when averaged over a
six-minute period.

c. Reduction of All HAP Emissions in
the Paints Manufacturing Process

The control technology and
management practices proposed in this
rule are equally effective at controlling
emissions of HAP other than the Paints
and Allied Products Manufacturing
volatile and metal HAP. Applying the
proposed standards to only the Paints
and Allied Products Manufacturing
HAP would require the facility to
speciate HAP, as opposed to measuring
total HAP when demonstrating
compliance. This would require the
facility to measure only the Paints and
Allied Products Manufacturing metal
HAP, which is mixed in with the other
particulate matter emissions, and is a
small percentage of the total. Applying
the proposed standards to only the
Paints and Allied Products
Manufacturing urban HAP would

require the facility to use different test
methods to quantify these HAP
emissions, which would increase
compliance costs with no
environmental benefits.

We are proposing to apply the
standard to all HAP, as many of the area
sources emit a significant amount of
HAP in addition to the paints and allied
products manufacturing urban HAP (for
example, the listed HAP are only four
percent of total HAP emissions at paints
and allied products manufacturing
facilities). Facilities that process, use, or
generate HAP, but do not process, use,
or generate any of the Paints and Allied
Products volatile and metal HAP are not
subject to the requirements of this
NESHAP.

We have determined that sources
would not have to install different
controls or implement different
management practices to implement the
proposed standards for all HAP. Also, as
part of the GACT analysis, we have
found that the costs of applying the
proposed standards to all HAP
emissions from this source category are
reasonable. For all of these reasons, we
propose to apply these standards to all
volatile HAP emissions in the
manufacturing process and all metal
HAP emissions from the preassembly/
premix and grinding/milling steps of the
manufacturing operations at paints and
allied products manufacturing area
sources, once the applicability criteria
set forth in CCCCCCC are met. We
request comment on the environmental,
cost, and economic impacts of this
approach.

E. How Did We Select the Compliance
Requirements?

We are proposing notification,
reporting, and recordkeeping
requirements to ensure compliance with
this proposed rule. We are requiring an
Initial Notification and Notification of
Compliance Status because these
requirements are consistent with §63.9
of the General Provisions of this part.

For demonstrating ongoing
compliance, the proposed requirements
include daily, weekly, and annual
inspections, semi-annual visible
emission testing, monthly checklists
and annual certifications that the
management practices are being
followed and the particulate control
device is being properly operated
according to manufacturer instructions.
Based on our data, most facilities
currently operate at the GACT level of
control and almost all of the affected
facilities are small businesses.
Therefore, we are proposing a
requirement that would ensure
compliance without placing an undue

burden on the affected facilities. We
believe the proposed requirements for
monthly checklists, particulate control
device inspections, visible emissions
testing, and annual certifications
achieve that objective, and can be
adequately done by facility employees.

Under this proposed rule, each
facility would prepare an annual
compliance certification and keep it on
site in a readily-accessible location.
Facilities would be required to submit
this annual compliance certification as
a report only if there are any deviations
from the work practice requirements
during the year, and would include a
description of the deviation with their
compliance certification report.
Deviations may include, but are not
limited to, exceeding the opacity
standard or failure to meet any
requirements or management practices
established in this proposed rule. We
recognize that most of these facilities are
small businesses; therefore we are
requiring the submission of this annual
compliance certification report only if
deviations occur during the year so that
there is not an undue economic burden.

We are proposing that existing
affected sources must achieve
compliance two years after the final rule
is published in the Federal Register.
Because some facilities may be subject
to EPA rules for the first time and
because most of these facilities are small
businesses, with 50 percent of them
having less than 10 employees, we
believe the 2-year period would provide
ample time for facilities to identify any
changes that are needed to comply with
the control technology, management
practices, and recordkeeping and
reporting requirements and institute
those changes. All new affected sources
would be required to comply upon the
date of publication of the final rule, or
startup, whichever is later.

F. How Did We Decide To Propose To
Exempt This Area Source Category
From Title V Permitting Requirements?

We are proposing to exempt affected
facilities in the Paint and Allied
Products Manufacturing area source
category from title V permitting
requirements for the reasons described
below.

Section 502(a) of the CAA provides
that the Administrator may exempt an
area source category from title V if he
determines that compliance with title V
requirements is “impracticable,
infeasible, or unnecessarily
burdensome” on an area source
category. See CAA section 502(a). In
December 2005, in a national
rulemaking, EPA interpreted the term
‘“unnecessarily burdensome” in CAA
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section 502 and developed a four-factor
balancing test for determining whether
title V is unnecessarily burdensome for
a particular area source category, such
that an exemption from title V is
appropriate. See 70 FR 75320, December
19, 2005 (“Exemption Rule”).

The four factors that EPA identified in
the Exemption Rule for determining
whether title V is “unnecessarily
burdensome” on a particular area source
category include: (1) Whether title V
would result in significant
improvements to the compliance
requirements, including monitoring,
recordkeeping, and reporting that are
proposed for an area source category (70
FR 75323); (2) whether title V
permitting would impose significant
burdens on the area source category and
whether the burdens would be
aggravated by any difficulty the sources
may have in obtaining assistance from
permitting agencies (70 FR 75324); (3)
whether the costs of title V permitting
for the area source category would be
justified, taking into consideration any
potential gains in compliance likely to
occur for such sources (70 FR 75325);
and (4) whether there are
implementation and enforcement
programs in place that are sufficient to
assure compliance with the proposed
NESHAP for the area source category,
without relying on title V permits (70
FR 75326).

In discussing these factors in the
Exemption Rule, we further explained
that we considered on ““a case-by-case
basis the extent to which one or more
of the four factors supported title V
exemptions for a given source category,
and then we assessed whether
considered together those factors
demonstrated that compliance with title
V requirements would be ‘unnecessarily
burdensome’ on the category, consistent
with section 502(a) of the Act.” See 70
FR 75323. Thus, in the Exemption Rule,
we explained that not all of the four
factors must weigh in favor of
exemption for EPA to determine that
title V is unnecessarily burdensome for
a particular area source category.
Instead, the factors are to be considered
in combination, and EPA determines
whether the factors, taken together,
support an exemption from title V for a
particular source category.

In the Exemption Rule, in addition to
determining whether compliance with
title V requirements would be
unnecessarily burdensome on an area
source category, we considered,
consistent with the guidance provided
by the legislative history of section
502(a), whether exempting the area
source category would adversely affect
public health, welfare or the

environment. See 70 FR 15254-15255,
March 25, 2005. We propose that
requiring compliance with title V for
this area source category would be
unnecessarily burdensome. We further
propose that the exemption from title V
would not adversely affect public
health, welfare or the environment. Our
rationale for this decision follows.

In considering the proposed
exemption from title V requirements for
sources in the category affected by this
proposed rule, we first compared the
title V monitoring, recordkeeping, and
reporting requirements (factor one) to
the requirements in this proposed
NESHAP for the Paints and Allied
Products Manufacturing area source
category. Title V requires periodic
testing or monitoring to ensure
compliance. One way that title V may
improve compliance is by requiring
monitoring (including recordkeeping
designed to serve as monitoring) to
assure compliance with the emissions
limitations and control technology
requirements imposed in the standard.
This proposed standard would provide
for monitoring in the form of visual
emissions and opacity testing that
would assure compliance with the
requirements of this proposed rule. This
proposed NESHAP would also require
the preparation of an annual compliance
certification report and submission of
this report if there are any deviations
during the year, which will identify for
the agency implementing this rule those
facilities with compliance issues, in the
same way as a title V permit. Records
would be required to ensure that the
compliance requirements are followed
and any needed corrective actions are
taken, including such records as results
of the visual emissions and opacity tests
and the resulting corrective actions such
as replacing a torn fabric filter bag.
Therefore, this proposed rule contains
monitoring sufficient to assure
compliance with the requirements of
this proposed rule.

In addition, title V imposes a number
of recordkeeping and reporting
requirements that may be important for
assuring compliance. These include
requirements for a monitoring report at
least every 6 months, prompt reports of
deviations, and an annual compliance
certification. See 40 CFR 70.6(a)(3) and
40 CFR 71.6(a)(3), 40 CFR 70.6(c)(1) and
40 CFR 71.6(c)(1), and 40 CFR 70.6(c)(5)
and 40 CFR 71.6(c)(5). This proposed
NESHAP would also require an annual
compliance certification report and
submission of this report if there are any
deviations during the year, which
should call attention to those facilities
in need of supervision to the State
agency in the same way as a title V

permit. Records would be required to
ensure that the control technology
requirements and management practices
are followed, including records about
particulate matter control maintenance
and Material Safety Data Sheets for all
HAP and materials containing HAP as
processed, used, or generated in the
manufacturing process.

We also considered the extent to
which title V could potentially enhance
compliance for area sources covered by
this NESHAP through recordkeeping or
reporting requirements. For any affected
paints and allied products
manufacturing area source facility, the
proposed NESHAP would require an
initial notification and a compliance
status report, which would include
certifications by responsible officials
that the facilities are in compliance and
will continue to comply with the
NESHAP. In addition, the affected
facilities must maintain records
showing compliance. The required
records are similar to the information
that must be provided in the deviation
reports required under 40 CFR 70.6(a)(3)
and 40 CFR 71.6(a)(3).

We believe the monitoring,
recordkeeping, and reporting
requirements in this proposed rule are
sufficient to assure compliance with the
requirements of this proposed rule.
Therefore, we conclude that title V
would not result in significant
improvements to the compliance
requirements we are proposing for this
area source category.

Under the second factor, we
determined whether title V permitting
would impose a significant burden on
the area sources in the category and
whether that burden would be
aggravated by any difficulty the source
may have in obtaining assistance from
the permitting agency. Subjecting any
source to title V permitting imposes
certain burdens and costs that do not
exist outside of the title V program. EPA
estimated that the average cost of
obtaining and complying with a title V
permit was $65,700 per source for a 5-
year permit period, including fees. See
Information Collection Request for Part
70 Operating Permit Regulations, June
2007, EPA ICR Number 1587.07.

EPA does not have specific estimates
for the burdens and costs of permitting
Paints and Allied Products
Manufacturing area sources; however,
there are certain activities associated
with the part 70 and 71 rules. These
activities are mandatory and impose
burdens on any facility subject to title
V. They include reading and
understanding permit program guidance
and regulations; obtaining and
understanding permit application forms;
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answering follow-up questions from
permitting authorities after the
application is submitted; reviewing and
understanding the permit; collecting
records; preparing monitoring reports
on a 6-month or more frequent basis;
preparing and submitting prompt
deviation reports, as defined by the
State, which may include a combination
of written, verbal, and other
communications methods; collecting
information, preparing, and submitting
the annual compliance certification;
preparing applications for permit
revisions every 5 years; and, as needed,
preparing and submitting applications
for permit revisions. In addition,
although not required by the permit
rules, many sources obtain the
contractual services of consultants to
help them understand and meet the
permitting program’s requirements. The
ICR for part 70 provides additional
information on the overall burdens and
costs, as well as the relative burdens of
each activity described here. Also, for a
more comprehensive list of
requirements imposed on part 70
sources (hence, burden on sources), see
the requirements of 40 CFR 70.3, 70.5,
70.6, and 70.7.

We found that almost all of the
approximately 2,190 paints and allied
products manufacturing facilities that
would be affected by this proposed rule
are small entities; over half have nine or
fewer employees. As discussed
previously, title V permitting would
impose significant costs on these area
sources, and, accordingly, we conclude
that title V is a significant burden for
sources in this category. More than 90
percent of the facilities that would be
subject to this proposed rule are small
entities with limited resources, and
under title V they would be subject to
numerous mandatory activities with
which they would have difficulty
complying, whether they were issued a
standard or a general permit.
Furthermore, given the number of
sources in the category and the
relatively small size of many of those
sources, it would likely be difficult for
them to obtain sufficient assistance from
the permitting authority. Thus, we
conclude that factor two supports title V
exemption for paints and allied
products manufacturing facilities.

The third factor, which is closely
related to the second factor, is whether
the costs of title V permitting for these
area sources would be justified, taking
into consideration any potential gains in
compliance likely to occur for such
sources. We explained above under the
second factor that the economic and
non-economic costs of compliance with
title V would impose a significant

burden on many paint and allied
products manufacturing facilities. We
also conclude in considering the first
factor that, while title V might impose
additional requirements, the
monitoring, recordkeeping, and
reporting requirements in the proposed
NESHAP are adequate to assure
compliance with the control technology
and management practices proposed in
the NESHAP. In addition, in our
consideration of the fourth factor as
discussed below, we find that there are
adequate implementation and
enforcement programs in place to assure
compliance with the NESHAP. Because
the costs, both economic and non-
economic, of compliance with title V are
high, and the potential for gains in
compliance is low, title V permitting is
not justified for this source category.
Accordingly, the third factor supports
title V exemptions for paints and allied
products manufacturing area sources.

The fourth factor we considered in
determining whether title V permitting
for this area source category is
unnecessarily burdensome is whether
there are implementation and
enforcement programs in place that are
sufficient to assure compliance with this
NESHAP without relying on title V
permits. EPA has implemented
regulations that provide States the
opportunity to take delegation of area
source NESHAP, and we believe that
State-delegated programs are sufficient
to assure compliance with this
NESHAP. See 40 CFR part 63, subpart
E; States must have adequate programs
to enforce the section 112 regulations
and provide assurances that they will
enforce all NESHAP before EPA will
delegate the program. Furthermore, EPA
retains authority to enforce this
NESHAP at any time under CAA
sections 112, 113 and 114. In addition,
small business assistance programs
required by CAA section 507 may be
used to assist area sources that have
been exempted from title V permitting.
Also, States and EPA often conduct
voluntary compliance assistance,
outreach, and education programs
(compliance assistance programs),
which are not required by statute. These
additional programs would supplement
and enhance the success of compliance
with this area source NESHAP. We
believe that the statutory requirements
for implementation and enforcement of
this NESHAP by the delegated States
and EPA and the additional assistance
programs described above together are
sufficient to assure compliance with this
area source NESHAP without relying on
title V permitting.

In applying the fourth factor in the
Exemption Rule, where EPA had

deferred action on the title V exemption
for several years, we had enforcement
data demonstrating that States were not
only enforcing the provisions of the area
source NESHAP that we exempted, but
that the States were also providing
compliance assistance to assure that the
area sources were in the best position to
comply with the NESHAP. See 70 FR
75325-75326. Although we do not have
similar data in this case because the
paints and allied products
manufacturing area source NESHAP has
yet to be promulgated and enforced, we
have no reason to think that States will
be less diligent in enforcing this
NESHAP. In fact, States must have
adequate programs to enforce the
section 112 regulations and provide
assurances that they will enforce all
NESHAP before EPA will delegate the
program. See 40 CFR part 63, General
Provisions, subpart E.

In light of all of the information
presented here, we conclude that there
are implementation and enforcement
programs in place that are sufficient to
assure compliance with the paint and
allied products manufacturing NESHAP
without relying on title V permitting.
Balancing the four factors for this area
source category strongly supports the
proposed finding that title V is
unnecessarily burdensome. While title
V might add additional compliance
requirements if imposed, we believe
that there would not be significant
improvements to compliance with the
NESHAP, because the requirements in
this proposed rule are sufficient to
assure compliance with the standards
and management practices imposed on
this area source category. Thus, we
propose that title V permitting is
“unnecessarily burdensome” for the
paints and allied products
manufacturing area source category.

In addition to evaluating whether
compliance with title V requirements is
“unnecessarily burdensome,” EPA also
considered, consistent with guidance
provided by the legislative history of
section 502(a), whether exempting this
area source category from title V
requirements would adversely affect
public health, welfare, or the
environment. Exemption of the paints
and allied products manufacturing
category from the title V requirements
would not have an adverse affect on
public health, welfare, or the
environment because the level of
control would remain the same if a
permit were required. The title V permit
program does not impose new
substantive air quality control
requirements on sources, but instead
requires that certain procedural
measures be followed, particularly with
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respect to determining compliance with
applicable requirements. As stated in
our consideration of factor one for this
category, title V would not lead to
significant improvements in the
compliance requirements applicable to
existing or new area sources.

One of the primary purposes of the
title V permitting program is to clarify,
in a single document, the various and
sometimes complex regulations that
apply to sources in order to improve
understanding of these requirements
and to help sources to achieve
compliance with the requirements. In
this case, however, we do not believe
that a title V permit is necessary to
understand the requirements that would
be applicable to these area sources
because the requirements of the rule are
not difficult to implement. The vast
majority of NSPS and NESHAP
standards apply only to major sources,
with only a small number of such
standards regulating any activities at
area sources. Because there are so few
standards that regulate areas sources,
the likelihood that multiple NSPS or
NESHAP would apply to these area
sources is low. We also have no reason
to think that new sources would be
substantially different from the existing
sources. In addition, we explained in
the Exemption Rule that requiring
permits could, at least in the first few
years of implementation, potentially
adversely affect public health, welfare,
or the environment by shifting State
agency resources away from ensuring
compliance for major sources with
existing permits to issuing new permits
for these area sources, potentially
reducing overall air program
effectiveness. We therefore conclude
that title V exemptions for the paints
and allied products manufacturing area
sources will not adversely affect public
health, welfare, or the environment for
all of the reasons explained above.

For the reasons stated here, we are
proposing to exempt the Paints and
Allied Products Manufacturing area
source category from title V permitting
requirements.

V. Summary of Impacts of the Proposed
Standards

A. What Are the Air Impacts?

Area sources in the paints and allied
products manufacturing category have
made significant emission reductions
since 1990 through product
reformulation, process and cleaning
changes, installation of control
equipment, and as a result of OSHA
regulations. Affected sources appear to
be well-controlled, and our proposed
GACT determination reflects such

controls. For the sources that would be
required to install emission controls to
meet the emission limits specified in
this proposed rule, we estimated the
2002 nationwide emissions of all of the
paints and allied products
manufacturing HAP (including total
metal HAP and volatile HAP) to be
4,800 tons/yr (4,300 Mg/yr).

Based on our data, we estimate that 21
percent of the facilities, or 460 area
sources, do not have particulate controls
installed. Through compliance with this
rule as proposed, these facilities would
reduce total PM emissions by 6,300
tons/yr (5,700 Mg/yr), total metal HAP
emissions by 4.2 tons/yr (3.8 Mg/yr),
and listed urban metal HAP (cadmium,
chromium, lead, nickel) emissions by
0.13 tons/yr (0.11 Mg/yr).

We estimate that requiring the use of
covers on process vessels as proposed in
this rule would reduce nationwide
volatile HAP emissions of the paints
and allied products manufacturing area
source category by about 169 tons/yr
(153 Mg/yr), and listed urban volatile
HAP (benzene, methylene chloride)
emissions by 5.1 tons/yr (4.6 Mg/yr).
These emission reduction estimates are
based on the assumption that 5 percent
of the existing paints and allied
products manufacturing facilities would
add covers to their process vessels, and
that the covers will achieve a 40 percent
reduction in volatile HAP emissions.

We do not anticipate any indirect or
secondary air impacts of this rule as
proposed. The use of process vessel
covers does not require any energy to be
employed at existing paints and allied
products manufacturing facilities.

B. What Are the Cost Impacts?

In this analysis, two types of control
options were investigated. The first type
looked at potential control options for
controlling volatile HAP. The second
type looked at potential control options
for controlling metal HAP. Costs for
these options were developed for two
model plants that are typical of the
paints and allied products
manufacturing industry.

Based on the cost effectiveness
calculations, process covers are the most
cost effective option of reducing volatile
HAP emissions from process vessels.
The cost effectiveness of applying
covers to the process vessels was
calculated to be $34 per ton of volatile
HAP reduced for a small model plant
and $28 per ton of volatile HAP reduced
for a large model plant. These costs
were conservatively estimated assuming
that 15 percent of the process vessels
would be required to be covered. When
all VOC emissions are taken into
account, the total cost was considerably

lower at $3 per ton of VOC removed for
both small and large model plants.

Per industry feedback, we know that
2-percent of the product will evaporate
during the manufacturing process if the
vessels are not covered. We estimated
that it would cost $38,000 in total
capital costs and $5,500 annually for the
110 facilities that will be required to
install process vessel covers to meet the
requirements of this rule. However the
rule would also provide a cost savings
to these same facilities, because they
will have more coatings product at the
end of the manufacturing process.

We determined that a particulate
control device is GACT for reducing
metal HAP emissions. The cost
effectiveness was calculated to be $1.6
million per ton of metal HAP removed
for a small model plant, and $330,000
per ton of metal HAP removed for the
large model plant. For particulate
emissions, the cost effectiveness for a
small model plant was calculated to be
$1,200 per ton of PM removed, and $200
per ton of PM removed for the large
model plant. For fine particulate
emissions, the cost effectiveness was
determined to be $2,500 per ton of PM- s
removed for small model plants, and
$500 per ton of PM, s removed for large
model plants. Even though the metal
HAP cost effectiveness values are high,
we believe that the PM and PM, 5 cost
effectiveness values are reasonable.
Additionally, the reduction of
particulate matter would improve
workplace safety and reduce the cross
contamination of coating products.

The estimated total capital costs of
this proposed rule for existing sources
are $8.1 million for installing particulate
control devices. The estimated
annualized cost of the proposed rule for
existing sources would be $3.1 million
per year. The annualized costs account
for the annualized capital costs of
purchasing disposable process vessel
covers for the existing facilities that
would be required to install new
emission controls, and the annualized
cost of installing a particulate control
device to facilities that currently do not
have particulate control. The other
affected facilities would incur costs only
for submitting the notifications and for
annual control device inspections
because those facilities already meet the
control, monitoring, and recordkeeping
requirements that would be required
under the proposed rule. The cost
associated with recordkeeping and the
one-time reporting requirements is
estimated to be $147 per facility.

C. What Are the Economic Impacts?

Both the magnitude of costs needed to
comply with the rule and the
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distribution of these costs among
affected facilities can have a role in
determining how the market will change
in response to a rule. Total annualized
costs for the rule are estimated to be
$3.1 million. Four hundred and sixty
facilities are projected to incur costs
because of the proposed rule (79% of
the 2,190 facilities are projected to incur
no costs because they already meet the
control requirements).

The cost to sales ratio is estimated to
assess the impact on the affected
facilities. Two sizes were used for the
facilities and high, average, and low
prices were used for the product. Cost
to sales ratios range from 0.19 percent
for the small model plant with the
lowest ($3.50 per gallon price) to 0.001
percent for the large model plant with
the highest price ($19.91 per gallon).
Thus all of the 2,190 facilities are
projected to have a cost to sales ratio
below 1.0 percent. The average cost to
sales ratio is expected to be around 0.13
percent. Thus this regulation is not
expected to have significant impact on
a substantial number of small entities.
The costs are so small that the impact
is not expected to be significant. These
small costs are not expected to result in
a significant market impact whether
they are passed on to the purchaser or
absorbed.

In terms of economic impacts, this
proposed standard is estimated to
impact a total of 2,190 area source
facilities, which are all small entities.
Our analysis indicates that this
proposed rule would not impose a
significant adverse impact on any
facilities, large or small.

D. What are the non-air health,
environmental, and energy impacts?

To comply with the rule as proposed,
we expect that affected facilities would
control emissions by installing,
operating, and maintaining a particulate
control device, and using process vessel
covers; none of these controls generate
wastewater. Therefore, we project that
this rule as proposed would have no
impact on water emissions.

There were few data available on the
amount of solid and hazardous waste
disposed of from the paints and allied
products manufacturing industry. The
main source of solid waste comes from
the collected particulate from the
particulate control device. Other sources
of solid waste include rags used for
cleaning and coatings that do not meet
customer specifications. If facilities
switch to producing low HAP coatings
or use low HAP cleaning materials, the
amount of hazardous waste would
greatly decrease. The actual amount
depends on several variables, including

the type of manufactured coatings, the
cleaners used, and number of facilities
switching to low HAP or wetted
pigments. It was assumed that there
would be no significant waste disposal
impacts because many of the facilities
are producing low HAP coatings. The
few facilities required to install and
operate monitoring devices or systems
would collect small amounts of metal
HAP. Therefore, minimal additional
solid waste would be generated as a
result of the metal HAP emissions
collected. If a facility switches from
solvent-based coating to a water-based
coating there should be a reduction in
the amount of solid waste produced due
to the use of nonvolatile materials.

Energy impacts consist of the fuel
(natural gas) needed to operate the
combustion-based control device
(thermal oxidizer) that is used to
comply with the regulatory alternatives.
It also includes the amount of electricity
to operate the control devices. The
estimated electricity and fuel impacts
are already included in the annual cost
of the control technologies. No
additional energy is required for the
process vessel covers or other
management practices.

No detrimental secondary impacts are
expected to occur because 79 percent of
all existing facilities are currently
achieving the GACT level of control.
There are no additional energy impacts
associated with operation of the control
devices or monitoring systems.

VI. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is a
“significant regulatory action” because
it may raise novel legal or policy issues.
Accordingly, EPA submitted this action
to the OMB for review under Executive
Order 12866 and any changes made in
response to OMB recommendations
have been documented in the docket for
this action.

B. Paperwork Reduction Act

The information collection
requirements in this proposed rule have
been submitted for approval to OMB
under the Paperwork Reduction Act, 44
U.S.C. 501 et seq. The Information
Collection Request (ICR) document
prepared by EPA has been assigned EPA
ICR number 2348.01.

The recordkeeping and reporting
requirements in this proposed rule are
based on the requirements in EPA’s
NESHAP General Provisions (40 CFR
part 63, subpart A). The recordkeepi